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PREFACE TO THE THIRD EDITION 


The author appreciate the cordial reception to the first two 
editions of the book. 

The present edition has considerably been enlarged. Besides 
explaining the principles in a concise and lucid manner, it incor¬ 
porates all the sections of the Act in prominent form in the text. 
The latest decisions of the Supreme Court and the various High 
Courts have been incorporated in the revised edition. 

With the improvements made in the text, it is hoped that the 
present edition will be of still greater utility to the students, ena¬ 
bling them to have a sound knowledge of the subject. The book 
should also be of assistance to practising lawyers. 
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(ACT No. X of 1940) 


An Act to consolidate 


thela^S^jaSa.fo” 1 ; “ C °" SO, ' d «' “<• -end 

It is hereby enacted as follows ; 

Comment 

TO0)I a Th!"r d M4 h ) o p ”b!;;’*«.<*« 

stantially contained in the two enactment" Br J* lsh Indla wa<! sub- 
Indian Arbitration Act, 1899 (IX of 1899) and tJ say ’ in the 

S ^ A° d .- ° f Givil Procedure, 1908 fV of1«*Mt Se< S nd So,)ed ’de 

f the Arbitration Act of 189y was limited n ^ he °P erati °n 

to such other areas as it h *° * bc P res idency-town* 

Provincial Government. Its Zt Zl f tc ? d< ? b ? < h ' approve 
agreement without the intervention of a courts t0 “ arbitratio * by 

of civil Procec , nrei 190a 

Arbitration Act, 1899. It L operanon and scope oftht 

" fCT " d *1“ »««r ,o arbitrator".* 3 * C "’ “ f ‘" a certain 

^£L tra vthar^f 1 ^ ^53 A Vict! 8 c 9 b ^ cd on ‘he English 

tiona Act fr ° m that Act ‘ Before the na^ 3 " 7 r CC L tions w «e 

ocerned, no contract to p, ***£ 
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to arbitration could be specifically enforced. But the party who 
refused to perform was debarred from bringing a suit on the same 
subject. The Arbitration Act was complete in itself and was not 
affected by the rules as to appeals as laid down in the Code of 
Civil Procedure with reference to the proceedings taken under the 
Second Schedule of the Code. (Say a Pye v. U. Kundinya , 76 I. C. 
525 ; A. I. R. 1924 Rang. 47). 

Before the enactment of the Civil Procedure Code (Act VIII 
of 1859), sections 312 to 327, which contained rules for arbitration 
between the parties in suit, several Regulations were passed in 
Bengal, Bombay and Madras which also made provisions for refer¬ 
ring suits to arbitration. (Vide Bengal Regulations of 1772, 1780 
and 1781, Bengal Regulation XVI of 1793, Bengal Regulation XV 
of 1795, Bengal Regulations VI of 1813 and XXXVII of 1814, 
Bombay Regulation VII of 1827, Madras Regulation V of 1816 
and Madras Regulation VII of 1816). These Regulations remained 
in force until the enactment of the Civil Procedure Code (Act VIII 
of 1859). The Act was extended to the Presidency-towns in 1862. 
The Bombay Regulations were repealed by the Act X of 1861. The 
Madras Regulation VII of 1816 was repealed by Act VII of 
1870. 

In ancient India, decisions by panchayats were accepted as 
binding long before the regular courts were established by the 
British Government. The head of a family, the chief of a com¬ 
munity or selected inhabitants of a town or village might act as 
panchayat. In ancient India, there were three grades of arbitrators, 
namely,— 

(1) Puga ; 

(2) Sreni ; and 

(3) Kula. 

According to Mr. Colebrooke, these were different degrees of 
panchayat , which was not in the nature of a jury or of a rustic 
tribunal but merely a system of arbitration subordinate to regularly 
constituted tribunals of courts of justice. “In the words of Martin, 
C. /., arbitration was indeed a striking feature of ordinary Indian 
life, and it prevailed in all ranks of life to a much greater extent 
than was the case of England. To refer matters to a panch was one 
of the natural ways of deciding many a dispute in India. It might 
be tnat in some cases the punch more resembled a judicial court 
because the punch might intervene on the complaint of one party 
and not necessarily on the agreement of both, e.g., in a caste matter. 
But there were many cases where the decision was given by agree¬ 
ment between the parties.** In ancient times, the decisions of the 
panchayat were subject to revision. The decisions of kula or kinsmen 
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were subject to revision by the Sreni , which again could be revised 

§a p ^ rorn the fjeasion of the Puga, an appeal was maintain¬ 
able to Pradvrjaca and finally to the Sovereign Prince. 

With the advent of British rule in British India, the tatichavati 

^ystem was not abrogated and provision was made in the Bengal 
egulation of 1772 that in all cases of disputed accounts, otc., it 
should be recommended to the parties to submit the decision of 
their cause to arbitration, the award which shall become a decree 
of the court. lurther facilities for arbitration were intended to be 
given by Regulations of 1780 and 1781. In the Regulation of 1781 
a provision was made that no award of any arbitrator or arbitra- 
tors be set aside, except upon full proof, made by oath of two 
credible witnesses that the arbitrators had been guiltv of cross 

'“'T U °Tk°- r pani . a, . ity ’ ia the cause in which the y had made their 
award. 1 his provision which was enacted to render arbitration 

more effectual affected the constitution of the arbitration board 

The original Hindu idea was that it was a lowest tribunal, as such 

an appeal lay against its decision. But the Regulation of 1781 

imported the idea that it was a tribunal of the parties’ own cooice- 

as such in the absence of misconduct the parties are bound by its 

decision. So the only course left open to a dissatisfied party was 
tv lm The C e ar } f award , on ‘he ground of gross corruption or partiali- 

y. The result was that all respectable persons declined to serve 
as arbitrators and the panchayati system fell into disuse. 

to ,rW, eg c latI ,° n °™ empowered the courts to refer certain suits 
arbitration but that Regulation made no provision for difference 

of opinion among the arbitrators. There were other defects m h 
In 1793, the Bengal Regulation of 1793 (Reg. XVI of 17931 

arfiitrati'n d P ° Wers were 8 iven to 1 court to refer matters to 

arbitration with the consent of parties where the value of the suit 

ttTZl T ed ^ 200 /'^ tliC suits were for accounts. S 
lauon, procedure for conducting arbitration proceedings were^atso 

- sm- as 
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incorporated in Chapter VI of that Code (sections 312 to 327). That? 
Code was not applicable either to the jSupreme Court or to the 
Presidency Small Cause Courts or to non-Regulation Provinces. 
This Act was repealed and consolidated by Act X of 1877 which 
again, with all its amendments, was replaced by Act XIV of ld82. 
The present Code which is now in force is Act V of 1908. The 
provisions regarding Arbitration were incorporated in Schedule II 
of the present Code. The present Arbitration Act of 1940 has 
repealed section 89, clauses (a) to (f) of subjection (!) of section 
104 and the Second Schedule of Act V of 1908. 

The Arbitration Act, 1940 amended and consolidated the law 
relating to Arbitration. The Civil Justice Committee in 1925 
recommended several changes in the Arbitration Law. The Act of 
1899 was based largely on the .then English law, to which several 
substantial amendments were effected bv an Amending Act of 
Parliament in 1934 (24 & 25 Geo. V, c. 14). In 1938 the" Central- 
Government placed an officer on special duty to examine the 
question and the Arbitration Bill was the outcome of this examin¬ 
ation. The existing law, the amended English law and the recom¬ 
mendations of the Civil Justice Committee, were scrutinised toge¬ 
ther and the Bill sought to consolidate and standardize the law 
relating to arbitration throughout British India in its details. 
Extracts from the sources referred to these ‘principles of law which 
were most suitable to British India. This Bill received the assent 
of the Governor-General on lltii March, 1940 and is called the 
Arbitration Act, 1940. 

Interpretation of Consolidating Act.—The Arbitration Act, 
1940 is an Act which was passed mainly to consolidate and amend 
the law relating to arbitration. The object of consolidation is to 
collect the statutory law bearing upon a particular subject and to 
bring it down to date, in order that it may form a useful Code 
applicable to the circumstances existing at the time when the' 
Consolidating Act is passed. {Administrator'General of Bengal v. 
Prem Lai , 22 I. A. 107 : 22 Cal. 788 ; Santawant v. Basdev Nand , 
125 I. C. 477 : A. I. R. 1930 All. 225 (F. B.) ). It is not required 
that in a consolidating enactment, the enactment, when traced to its- 
source, must be construed in accordance with the state of things 
which existed at a prior time when it became law. (22 I. A. 107). 
The proper course is, in the first instance, to examine the language: 
of the statute and to ask what is its natural meaning, uninfluenced 
by any consideration derived from the previous state of law, and 
not start with the enquiry how the law stood previously, and then, 
assuming that it was probably intended to leave it unaltered, to sea 
if the words of the enactment will bear an interpretation in confor¬ 
mity with this view. 
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\ct and d°>^ StrU1 ? g an f ACt ° f Par,iamcnt which is a consolidating 

Ac consoHdJdh F°iT t0 u mCnd ° r alter thc Provisions of the 
Act consolidated puma facxe the same effect ought to be given to 

u b P t r i°tuted nS ‘I th °o e K ° f the Ac ‘> for which it was 

355 : 63 L T. 405) V ‘ SimpSon ' 25 Q- B - D - 183 : 59 L. J. Q. B. 

^uished" frnrn r ^ ing r„ co . nsolidatin g and amending Act as distin- 
o hellr^d codlf y ,n S / Ac ‘ ‘he court is entitled to have regard 

Si!ni t’T:^ : c °° p ‘ r v - Mams ’ < i89 « 

pretatioils fe ™ ? ?“ £ Ct which has received a Judicial inter- 
to have "domed » the * ame terras > the Legislature is deemed 
Ch. 703 23 L T 9 «.; nl '"o ° D ' J- Cam P bel1 ’ Ex-parte,5 L. R. 

»/,A t k lOTAll 82* ; fi 6 ^ 

in a nev^Act ^i* 3 ;^ d cubt as to the proper construction of sections 
law which t wa ? ,™ , U H t y legitimate to consider the pre.ious 
v. Mark & Co., A. ^“J^'n^ando^mendmg. (Secretary of State 

A... jcigfK j! S?*: l * r * 47 '* 150 «• °* 478 1 

the l a ^«“oSv« n ht?na“ d thC »- law ”. means no more than alter 

amendment.” V S ln 50 far as 11 would be affected by the 

re.enactin| y a n0 forme? statute ’ Ttf, ^ 3 ‘° Cal Leg!sIature when 
Placed upon that statute hv i S l ° ? CCept the interpretation 

with whose decision the I Zid*, COUTts of . competent jurisdiction 
But when it incorporated in L | re T'T be , taken to be ^miliar. 

"" ( AT —*. V . >*■ 

T,.e *«*•- 

consolidate the law has hppn h codify and those which 

nnd 771 of Volume 31, Halsbury’s LawTofEngladd l*”*'* 1 * 5 ™ 

<in ttie first* inlmncel^o'u" 8 ! StatUtC > the P ro P er c °nrse is, 
natural meaning is. It is an inversion of^ropfr ordS ofconS 
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deration to start with enquiry how the law previously stood, and 
then, assuming that it was probably intended to leave it unaltered, 
to see if the words of the enactment will bear interpretation in 
conformity with the view. After the language has been examined 
without presumption, resort may be had to the previous state of 
the law for construction of provisions of doubtful import, or of 
words which have acquired a technical meaning. The same words 
used in different codes may have different meanings, in each code 
according to the intentions of the statutes having regard to the 
mischiefs which they are designed to prevent. 

“771. If a distinction is to be drawn between statutes which 
codify and those which consolidate the law, it is that in construing 
the latter there is a presumption that the law was not intended to 
be altered, but this presumption must yield to plain^words to the 
contrary. Where a consolidating statute re-enacts sections that 
have come into existence at different previous dates, the statute 
must be construed on the same principles as one which enacts the 
provisions in question for the first time.*' 

Interpretation of statutes.— Fiscal enactments must be con- 
strued in favour of the subject ( Radhey Lai Balmukand , In re. A.I.R. 
1931 All. 23). The English judgments in income-tax cases can be 
utilised as aids in the interpretation of analogous provisions of law 
though not as binding authorities on those matters where the 
language of the English and Indian Acts differs (In the matter of 
Amritsar Produce Exchange , Ltd., A. I. R. 1938 Lah 44.) In fiscal 
statutes doubts should be construed in favour of subject ( Behari Lai 
Bhargava v. G.I.T., U. P., A. I. R. 1941 All. 135). Double taxation 
is against the policy of the Tax Act and the same tax should not be ' 
assessed twice on the same person. [ Makund Sarufi’s Case , A. I. R. 
1928 All. 81 (F. B.)]. It is elementary that the primary duty of a - 
court is to give effect to the intention of the legislature as expressed 
in the words used by it and no outside consideration can be called 
in aid to find that intention (The New Piecegoods Bazar Co. v. G.I.T. 

A. I. R. 1950 S. G. 165). In construing a Taxing Act, the court - 
ought not to strain the language of the Act against the tax-payer 
(C. I. T. Bombay v. Chunni Lai B. Mehta , A. I. R. 1^38-P: G. 232). 
All fiscal enactments should be interpreted strictly and the subject 
is not to be taxed unless the language of the statute clearly imposes 
the obligation. It was also held that exemption also must be 
strictly construed and limited to the exemption itself. (Sharfaji Rao 
v. Commissioner of Sales Tax , 1953 S. T. G. 6). 

“The canons of construction of statutes do not permit the 
court to take the reasonableness or unreasonableness of the conse¬ 
quence of interpretation as a factor for deciding on the.correct- 
interpretation. Whether the result is reasonable or not is iild 
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substance a question of expedience and it is not for the court to 
a i r" 953 1 in m K “"“" 

. Ca , rdln . al ruie for t,lc construction of a statute is general- 

o V f th i° be , that U , should be construed according to the intention 

is lealt* eglS , ature that enacts “• The intention of the Legislature 
ts legitimately ascertained from what it has chosen to enact, either 

° r by reas °nable and necessary implication.” 

S^tary of West Bengal , A I.R. 1953 

the word t) 3 Gr i, L '/' 3 - ? ‘ IbC duty ° f the court is to inler P re t 
ambhnmu h . Legislature has used. These words may be 

c“urt g t ° ,r evcn , lf ! heyare ' the power and the duty of the 

limited " r° Ut d d s; e lher . n on f. Y oya § e of discovery are strictly 

C “ 3' Lord Simonds in Major and St. Mellons Rural District 

Council v. New Port Corporation [(1951) 2 All £. R. 839]. 

an Act ^s. a | r ? UmCnt ba f d Up ° n thc policy underlying a section or 

section "re W ‘u- ° aUti ° n ' If the words used in the 

• • . c ear anc * unambiguous and they admit of onlv one 

""f;' ' 1 z ! ,j, R ' Cou " in im “p£ti«g n« >»id «««,« 

s/« ^ ™bS.Tr c |9,“ 4nins 

lative'intenl all‘fie™ ^ of . construction that to ascertain the iegis. 
together and C ^ nstIt u ucnt P a «s of a statute are to be taken 

thf light of the j 1 W ° r f’ phraseor se ntence is to be considered in 

f ” preamble, "a*S’gSt 

c ° f | d 1 y ,h ™ w ‘W"* >h« intent ,„d 

legislation itself® d lndlcate the scope and purpose of the 

^ ) ,,l6 he L f0 j“ 0 (J i B g 8 W l 0 : dS ° f B,ackburn > J werc repeated in Rein v. 

every case that you ar^not'onlv'to ri ? le of construction in 

to look at thc context thr m\\Js °°j at l ^ e words but you are 
relating to such a matter. and° f SUch ^ ords 

““ io”.h v .m c 'i'rtKSSto “SSI'S 


case 



8 


THE ARBITRATION AOT 


becomes necessary to invoke the aid of the dictionaries and though 
they are not authoritative exponents of the meanings of the term 
used by the legislature, yet they form useful guides in cases in which 
popular or current meaning of the expression has to be ascertained. 
There still remains to be seen in which sense the expression was 
used by the legislature. (Kapildeoram Baijnath Prasad v. /. K. Das , 
A. I. R. 1954 Assam 170 at page 174). 


Same words given in different enactments.—“No doubt 
when we have to ascertain what a particular word used in a statute 
means, as also the scope of its content, it would be legitimate to 
examine the sense in which it is used in other enactments.** 
(Chaparala Krishna Brahman v. Guduru Govardhania , (1954) 25 I.T.R. 

Mad. 822). One of the rules of construction is 
that when the legislature uses a term, the Court must construe it in 
the sense in which it is understood in the country, and not else¬ 
where. ( Kalyani & Co . v. Commissioner of Sales Tax , A. I. R. 1953 
Hyd. 252). 


Amendments.—The alteration must be deemed to have been 
made deliberately when an amending Act alters the language of the 

principal Act. (D. R. Fraser v. Minister of National Revenue , A.I.R. 
1949 P. C. 120). 

Acceptance or rejection of amendment to a Bill in the course of 
parliamentary proceeding does not form part of the legislative his¬ 
tory ol a statute. (Aswini Kumar Ghose v. Arabinda Bose , A.I.R. 1952 
S C. 36y : (1953) S. C. R. 1 ; 1952 S.C.A. 683 : 1952 S. C. J. 568). 
When a subsequent Act amends an earlier one in such a way as to 
incorporate itself, or a part of itself, into the earlier, then the ear¬ 
lier Act must thereafter be read and construed (except where that 
would lead to inconsistency or absurdity) as if the altered words 
had been written into the earlier Act and the old words scored oul 
so that thereafter there is no need to refer to the amending Act at 
all. ( Shamrao V. Parulekar v. District Magistrate, A.I.R. 1952 S. G. 
324 » (lb>52) S. G. R. 683 : 53 Cr. L. J. 1503). When an amended 
Act is applied subsequent to the date of the amendment, the various 
unamended provisions of the Act should be read along with the 
amended provisions. (Shri Ram Narain v. Simla Banking & Indus¬ 
trial Co. Ltd., A. I. R. 1956 S. C. 614). 

Marginal notes.—Marginal notes in a statute cannot be 
referred to for the purpose of construing the statute [C. I. T . v. 
Ahmedbhai Umarbhai & Co., [1950] 18 I. T. R. 472 (S. G.) : 52 Bom. 
L. R. 719 : A. I. R, 1950 S. G. 134). 

Marginal note cannot control the meaning of the body of the 
section if the language employed therein is clear and unambiguous. 
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'{Nalinakhya Bysack v. Shyam Sunder Haidar , A.I.R. 1953 S.G. 148 I 
(1953) S. G. R. 533 : 1953 S. C. A. 191 : 1953 S. G. J. 201). 

The marginal note to an Article furnishes some clue as to the 
meaning and purpose of the Article. ( Per majority in Bengal Im¬ 
munity Co. Ltd. v. State of Bihar, A. I. R. 1955 S. G. 661 : (1955) 2 
S. G. R. 603 : 1955 S. G. J. 672 : 1955 S. T. G. 446). 

Exceptions or Provisos. —It was pointed out by Lust J., in 
the case of Mullins v. Treasurer of Surray, (1880) 5 Q. B. D. 173 : 

“The natural presumption is that but for the proviso, the 
enacting part of the section, though framed as provisos to preceding 
sections may contain matter which in substance is a fresh enact¬ 
ment, which adds to, and not merely qualities, what has gone 
before.” 


A proviso does not control the substantive enactment. [\Vest 
Derby Union v. Metropolitan Life Society , 1897 A. G. 617 and C. I. T. 

v. Murlidhar Mathurawalla Assn., 19181. T. R. 146 : A. I. R. 1948 
Bom. 403j. 


An exception or proviso can only be engrafted for the purpose 
of excluding from the substantive part of the section certain matters 
which but for the proviso would be within it. (Behram Khursheed 
Pesikaka v. State of Bombay, A. I. R. 1955 S. G. 123 • (1955) 1 S. G. 
R. 613 : 1955 S. G. A. 1 : 1955 Cr. L. J. 215 : (1955) 1 M. L. 

J. 


A proviso carves out an exception to the main provision to 
which it is enacted as a proviso and to no other. (Ram Narain & 
oows Ltd. v. Assistant Commissioner of Sales Tax , A. I. R. 1955 S. G. 
76d : (19o5) 2 S. C, R. 483 : 1955 S. T. G. 627). 

Schedules. Schedule is as much a part of the statute and is 
as much an enactment as any other part. [(1871) 3 Ex. D. 229]. 

, Tal J'!/ U , S * ° a f;~ T , h ^ , are trcated a 3 part of the enactment 
Balia Mai v. Ahmad Shah , 16 A. L. J. 905). They have been 

held, however, not to control or modify the language of a section, 

Uiough they certainly afford guidance to its construction, or exemp- 

//LAffl.V meani r v jl the P rovisi on to which they are attached. 

U adhar . ‘ PuSf>a Bai, A. I. R. 1944 Bom. 29 and 
Oudh A 152” ,OW Natl0naL Insurance Co - v. Roshan Jahan, A. I. R. 1945 

of the^erl! lust h a . ti?n t0 a Section does n °t exhaust the full content 

vJh Mehta v & CU r a |‘ ° r expand its ambit - iShambhu 

R 199) S S A,m6r ' A> L R ’ 1955 S - G - 401 : (1956) S. Q. 
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Meaning of the Language.—Hardship or inconvenience - 
cannot alter the meaning of the language employed by the Legisla¬ 
ture if such meaning is clear on the face of the statute or the rules. 

(Commissioner of Agricultural Income-Tax, West Bengal v. Keshab- 
Chandra Mandal , A. I. R. 1950 S. G. 265 : 1950 S.C.J. 364 : 1950 S. 
G. R. 435 : (1950) 18 I. T. R. 569). 

If the language of an Article of the Constitution is plain and 
unambiguous and admits of only one meaning, then the Court shall 
adopt that meaning irrespective of the inconvenience that such a 

ma y Produce. {State of Punjab v. Ajaib Singh, A. I. R. 
1953 S. G. 10 : (1953) S. G. R. 254). 

Recourse to the rules of construction is necessary only when a 
statute is capable of two interpretations, but where the language is 
c ear and the meaning plain, effect must be given to it. (Thakur 
Amor Smghji v. State of Rajasthan , A. I. R. 1955 S. G. 504 ; (1955) 2 
o. G. R. 303). 

Title. Title of a Chapter cannot be used to restrict the plain 

terms of an enactment. (C. /. T., Bombay v. Ahmedbhai Umarbhai & - 

Co., A. I. R. 1950 S. G. 134). Title of a statute forms part of an 

enactment and can be used for ascertaining its general scope but it 

cannot override the clear meaning of the enactment. {Aswini 

Kumar Ghose v. Arabinda Bose , A. I. R. 1952 S. G. 369 ; (1953) S. 

G. R. 1). 

Debates and Speeches.—It is not proper to take into con¬ 
sideration the individual opinion of members of Parliament or 
convention to construe the meaning of the particular clause. But - 
when a question is raised whether a certain phrase or expression 
was up for consideration at all or not, a reference to the debates 
may be permitted. {A. K. Gopalan v. State of Madras, A. I. R. 
1950 G. 27 : 51 Gr. L. J. 1383 : 1950 S. G. R. 88 ; (1950) 2 M, 

A speech made in the course of the debate on a Bill can at 

best be indicative of the subjective intent of the speaker but it 

cannot reflect the inarticulate mental processes lying behind the 

majority vote which carried the Bill. {A. K . Gopalan v. State of 
Madras, ibid) m 

The speeches made by the members of the Constituent Assem¬ 
bly in the course of debates on the draft Constitution of India 
cannot be used for interpreting the Constitution. {State of Tra-- 
vancore-Cochin v. Bombay Company Ltd., A. I. R. 1952 S. G. 366 
(1952) S. C. R. 1112). Speeches made by the members of the Houses- 
of Parliament in the course of debate are not admissible as extrinsia - 
aids to the interpretation of statutory provisions. {Aswini Kumar ~ 
Ghose v. Arabinda Bose, A. I. R. 1952 S. G. 369 : (1953) S. G. R. 1). 


PREAMBLE 


11 


Legislative Proceedings. —Cannot be referred to for the 
purpose of construing an Act or its provisions but they are relevant 
for the proper understanding of the circumstances under which it 
was passed and the reasons which necessitated it. (Per Fazal Ali, J. 
in Charanjit Lai Chowdhury v. The Union of India, A. L R. 1951 S. 
C. 41 ; 1951 S. C. J. 29). 


Statement of Objects and Reasons.— The statement of 
objects and reasons appended to the lull are not admissible as aids 
to the construction of a statute. (Aswini Kumar Ghose v. Arabinda 
£"*?• A -1 R - 1952 S - G - 369 : (1953; S. C. R. 1 : 1952 S. C. A. 
u i* • 6 sta ^ ement °bjects and reasons can be referred to for 

. e l im ited purpose of ascertaining the conditions prevailing at the 

time which actuated the sponsor of the Bill to introduce the same 

and the extent and urgency of the evil which he sought to remedy. 
(M. K . Ranganathan v. Government of Madras A T R 1 Q 55 S n 
604 : (1955) 2 S. C. R. 374 : 1955 S. C. J. 515;.’ ' 

Preamble. The preamble of a statute is a good means of 
findmg out itsmeamng d. 7 ban gal Kunju Muduliar v. M. Venkata- 
chalim Path A. I. R. 1956 S. G. 246 : (1955) 2 S. G. R. 1196 : 1956 

o. Li. J. 62 . 6 ). 

Consolidating and Amending Act, according to the 
pream e, forms a code complete in itself and exhaustive of the 
matters dealt with therein. (Ravulu Subba Rao v. C. I. T„ Bombay. 
A. I. R. 1956 S. C. 604 : (1956) S. C. R. 577). 

^ lle , an . ci i preamble throw light on the intention and 
1 - ; ®, n • - * e S ls laturc and indicate the scope and purpose of the 

legislation itself. ( Poppatlal Shah v. State of Madras, A. I. R. 1953 

188)'. : (1903) S ' R - 677 : 54 Cr ' L- J- H05 : 1953 S. T. C. 

nlain ^. nCtUaH ® n -~ Punctuation cannot be allowed to control the 

AIR acn*' (Aswini Kumar Ghose v. Arabinda Bose. 

A. 1. R. 1952 S. C. 369 : (1953) S. G. R. 1). 

ably bl° «ad S ^ nt n cla "? e ~ The L non ‘ obs ‘ an te clause can reason- 

existine law wk' u y e r ncbn S anything contained in any relevant 

Kumar g rl h '? I s . Incon sistent with thelnew enactment. (Aswini 
Kumar Ghose v. Arabinda Bose, A. I R. 19 5 2 S. C. 369 ; 1952 S C ]. 

co-ex2s e ive 0 w n h 0 h b fht nte Cla - USC neCd DOt necessa rily and always be¬ 
ef cuttTng V d 0 rn the cTclTZlT*/ ^ * St haS thc ^ 

206 • a - l r - 1954 c na 5 c 9 t 6 i : i (i'955 ( f f£ 



12 


THE ARBITRATION AOT 


Words.—It is the duty of the courts to give effect to tho 
meaning of an Act when the meaning can be fairly gathered from 
the words used. (, Shamrao V. Parulekar v. District Magistrate , Thana, 
A. I. R. 1952 S. C. 324 : (1952) S. G. R. 683). 

. The Legislature does not intend to make a substantial altera¬ 
tion in the law beyond what it explicitly declares*either in express 
words or by clear implication. (M. K. Ranganathan v. Government 
of Madras , A. I. R. 1955 S. G. 604 : (1955) 2 S. G. R. 374). 

i t not duty of the Court to stretch the words used by 
the Legislature to fill in gaps or omissions in the provisions of an 

Hira Devi v. District Board , Shahjahanpur , A.I.R. 
1952 S. G. 362 : 1952 S. G. J. 533 : 1952 A. L. J. 717). 

Ihe same word appearing in the same section of the same set 
ot rules must be given the same meaning unless there is anything 
to indicate the contrary. ( K . N. Guruswamy v. State of Mysore , 

9, q 954 W S -?' . 592 : < 1955 > 1 ?* G - , R - 305 : l - L - R - 1955 

1 V Words should be read in their ordinary, natural and 

grammatical meaning. Words in a constitutional enactment confer- 
e §- s lative powers should, however, be construed most 
nberaily and in their widest amplitude. (Navin Chandra Mafatlal 

A - L R - 1955 s - c - 58 : (1955) 1 S. a. R. 

04^ . ZD 1, 1. R. 758). 

When two words of different import are used in a statute in 
wo consecutive provisions, it cannot be maintained that they are 
used in the same sense. ( Member , Board of Revenue v. Arthur Paul 
Bc?ithall , A. I. R. 1956 S. G. 35 * (1955) 2 S. G. R. 842). 

Words ot a general nature following specific and particular 

wor s should be construed as limited to things which are of the 

same nature as those specified and not its reverse, that specific 

wor s winch precede are controlled by the general words which 

( T { takur Am™ Singhji v. State of Rajasthan , A. I. R. 1955 
S. G. 504 ; (1955) 2 8. G. R. 303). 

_of law—Recourse cannot be had to the spirit of the 

U * u U lon W ^ en provisions are explicit in respect of a certain 

Qri* ^ ta X* Bihar v - Sir Ka ™shwar Singh , A. I. R. 1952 

S. G. 252^; 1952 S. G. K. 889 : 1953 S. G. A. 53 and Raja Suriya Pat 
Btngh v. Stale of U. P., (1952) S. G. R. 1056). 

C°urt should gather the spirit of the constitution from the 
.language of the constitution. (Keshavan Madhava Menon v. The 
M of Bombay A. I. R. 1951 S. G. 128 ; 1951 A. L. J. 23 ; (1951) 1 
31. L. J. 370 ; I. L. R. (1951) Hyd. 294). 

• . The spirit of law cannot be given effect to in opposition to tho 
~ )lau * language of the sections of the Act. (Ran an jay a Singh v. 
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Baijnath Singh, 1954 A. L. J. 759 (S. C.) : A I R 1951 S G 749 • 
(1952) 2 M. L. J. 714 : (1955) 1 S. C. R. 671). * 

^ot^ZyorTy nteSi'y 

SMT'aX'" Tt ‘ Hm ’ b " Chi ' J ' /-** 

Mandatory and directory provisions.—It i s one of the 
rules ot construction that a provision of a statute is not mandatory 
unless non-compliance with it is made penal. (Jagan Nath v. faswtJi 
S^ngh, A. I R. 1954 S. G. 210 : (,954) 1 M. L. J. 450) Anenadi¬ 
luent mandatory in form might in substance be directory and the 

KamLh'v Ah Td J'/b? 11 ” d ° A eS , n0t conclude d >e matter. {Hart Vishnu 

U04 1955 £ f ? ? “n m R ,‘ ly55 S ' C - 233 : (^5) 1 S. C. R. 
1104 . 1955 Nag. L. J 1). Mandatory provisions must be strictlv 

observed while it is sufficient if the directory provision is substantb 

imm mke P nre h*^’ It , ls the substance that counts and 

Others P rec, - den . ce ov « mere form. Some rules are vital, while 

provided Xre y K Ct ° ry a V d 3 bleach ° f them can be overlooked 
whole 1? is substantial compliance with-the rules read as a 

A I R 1956 °S P 7 JU I Uff" S “ffoi « SUtgk V ■ Shri Krishna Gu P ta - 

iy 5b S. C. J. 140 : (1955) 2 S. C R 1099 • c r V 

140 ; 1956 S. G. A. 36b). iu_9 . 1956 S. C. J. 

Penal provisions.—Penal section in an enactment must be 

concerned 011 ' 1111 t, m ■ 'TT ° f; the Subject and the c ^rts are not 

J. “, cd *° Wlth what mi ght possibly have been intended as 

pen t\ 1 v» ®^blc constructions can be put ^upon^a 

i.co Y“,fir D r ,io “ “•“!“» i» 

the Income-tax Act. (C. 1. T Madras | U ' d ? m co “ s tc u ing 

1»53 S. C. 113 :1953 }. T . c . 23;' V 231 TR A ' *’ R - 

» a« L S"m!” ‘“'“f !* tk ' 

(Darshan Singh v. State of Punilh S f 1 , thc lcglslallvc lntcn ^ 
SCR a lQ f nr. / Punjab,. A. 1. R. 1953 s. C. 83 • H953> 

' m FaUS * “ 
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or sentence should be considered in the light of the general purpose 

and object of the Act itself. (Poppatlal Shah v. State of Madras, A. 

I. R. 1933 S. C. 274 i 1953 S. 1. G. 188). When the Legislature 

does not intervene in the interpretation of any section put by the 

High Court, it is legitimate to infer that the view expressed by the 

court is in accord with the intention of the Legislature. (Ram 

Nandan Prasad Narayan Singh v. Kapildeo Ramjee, A. I. R.jl951 S. G. 

155 . 1951 S. G. J. 199 : 30 Pat. 310). The primary duty of a court 

is to give effect to the intention of the legislature as expressed in 

the words used by it and no .outside consideration should be called 

in aid to find that intention. (The New Piecegoods .Bazar Co. Ltd, 

v. C. I. T., Bombay, A. I. R. 1950 S. C. 165 : (1950) 18 I. T. R. 
516). 

General and special law.—When there is a general law and 
a special law dealing with a particular matter, the special excludes 
the general. (Kedar Lai Seal v. Hari Lai Seal, A. I. R. 1952 S. G. 47 : 
(1952) S. G. R. 179 : (1952) 1 M. L. J. 431). The general rule and 
the special rule should relate to the same subject. (Bengal Immunity 
Co. Ltd. v. State of Bihar, A. I. R. 1955 S. G. 661 : (1955) 2 S. G. R. 

' 603 : 1955 S. G. J. 672 : 1955 S. T. C. 446). 

Repeal of statute.—If a later statute again describes an 
' °^ ene created by a previous one and imposes a different punish¬ 
ment or varies the procedure, the earlier statute is repealed by the 
* later statute. ( Zaverbhai Amaidas v. State of Bombay , A. I. R. 1954 
S. G. 752 : (1955) 1 S. G. R. 799 : 1954 Gr. L. J. 1822 : 1955 A. W. 
R. (Supp.) 1). When a statute is repealed or comes to an automatic 
■ end by efflux of time, no prosecution for acts done during the conti¬ 
nuance of the repealed or expired Act can be commenced after 
the date of its repeal or expiry. This rule if modified by section 6 
of the General Glauses Act in the case or repeal of statutes but the 
.said section does not apply to an expired Act. {State of Uttar 
Pradesh v. Seth Jagamander Das , A. I. R. 1954 S. G. 683 ; 1954 Gr. 
L. J. 1736 : 1955 S. G. A. 539). When a statute is repealed and 
re-enacted and words in the repealed statute are reproduced in the 
•new statute, they should be interpreted in the same sense as has 
.been under the repealed Act. {Per Venkatarama Ayyar, J., in 
Bengal Immunity Co. Ltd. v. State of Bihar , A. I. R. 1955 S. G. 661 : 
1955 S. G. J. 672). 

Rules.—Rules framed under the Act and brought into force 
simultaneously must be read as a part of the Act. {State of Bombay 
y/.The United Motors {India) Ltd., A. I. R. 1 953 S. C. 252 : 1953 
-S. T. G. 133 : 55 B. L. R. 1069). Some rules may be vital while 
v.others only directory. {Pratap Singh v. Shri Krishna Gupta, A. I. R. 
.1956 S. G. 140). . 


CHAPTER I 
INTRODUCTORY 

n\ m?" ? hort M tle ’ extent ar » d commencement_ 

t ) This Act may be called the Arbitration Act, 1940. 

t 11 extends , to th e whole of India except the 
State ot Jammu and Kashmir. ^ 


1940. 


(3) It shall come into force on the 1st day July, 


Comment 

Sub-section (2) 

2ZS. LS“f 

to force 6 ” "whe^e V°i 

that 3T£ VrSZZZZ- U dUeS I" 01 necessa ^y mean 

such as a notification if nil com '*™'° force, something further 
A. I. R. 1948 East Punjab. 47 “o'p. L R* 2 ) ”®‘ V ' F ‘ k " Ch, * d ’ 

G “ r,s ° f the 

(Rev.), 94 ; 1952 R.D 89) H 3% Mahom < 1952 A. L. J. 

the comractuamfght-f ofe *narTii es°" t * d< ? CS "?* rnean t0 restrict 

restriction which they may P choo ; ^ the 

regards the forum to wh.Vh a- C lrn P 0se on themselves as 
■Hosier v. Bharat Woollen, A. I. R. ; 92 OL. I™** 

Sub-section (3) 

4»d fr?nTSTu?I m i“r Th ' A ' b “ ra,l “ A “ “»= i»- force o„ 
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The Arbitration Act of 1940 has no retrospective effect 
and does not apply to awards made before the coming into force of 
that Act. {Lac hum an v. Makar , A. I. R. 1954 Pat. 27). 


By section 48 of this Act, pending references at the commence¬ 
ment of this Act have been saved from the operation of this Act. 
Under section 48, the provisions of this Act are inapplicable to any 
reference pending at the commencement of the Act ( [i . e on 1-7- 
1940). ^ If the reference was made before the commencement of this 
Act, it will be governed by the Indian Arbitration Act of 1899 or 
Schedule II of the Code of Civil Procedure, as the case may be. 

2. Definitions. —In this Act, unless there is any¬ 
thing repugnant in the subject or context,— 

(a) “arbitration agreement” means a written agree¬ 
ment to submit present or future difference to arbitration^ 
whether an arbitrator is named therein or not ; 


(b) “award” means an arbitration award ; 

(c) “court” means a Civil Court having jurisdic¬ 
tion to decide the questions forming the subject-matter* 
of the reference if the same had been the subject-matter 
of a suit, but does not, except for the purpose of arbitra¬ 
tion proceedings under section 21, include a Small, 
Cause Court ; 

(d) “legal representative” means a person who im 
law represents the estate of a deceased person, and: 
includes any person who intermeddles with the estate of 
the deceased, and, where a party acts in a representative 
character, the person on whom the estate devolves on. 
the death of the party so acting ; 

(e) “reference” means a reference to arbitration. 

Comment 

Clause (a) 

Arbitration agreement. —The word ‘•arbitration” has no*; 
been defined in the Arbitration Act or in the English Act regarding^ 
arbitration. In Collins v. Collins , 26 Beav. 106 : 28 L. J. Ch. 184** 
M. R. said i— 
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ment 
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"'*•£**'*?' iS 3 rcference to the decision of one or more 

Fn^?fTW P hC k WI ‘ h ° r l WUhout u,n P ire > of some matter or inaTters 
in difference between the parties. It is verv true that 

" h “ U ?L be im P lied ^at although there is no existing differencedid’ll 
that difference may arise between the parties ; yet I think he 
distinct 10 ” between an existing difference and the one which may 

unnn - S \ matena a ne ’ and one which has been properly rebel 
the Fase.” 6 ^ 3 ° nC whlch has been P r operly belied upon in 

The following are the ingredients of an arbitration agree- 

i 'l^7g£Z,‘ESTt Stfirkr* be * 

(2) The agreement must be in writing, (ibid) 

If these above three essential ingredients arp 

not whether the arbitrator is namedor „o t matters 

The essential characteristic of arbitration i* /> • 
STV th6 d6CiSi0n ° f ,he arbitra ‘or on the parts Mori 
between the partKdhJ' agreetm'^Whie 

to b the S g ° n °- ly ° ne ° f the parties and not on Til the 

(D. B.) : 1976 A L n j M ) Singh RUna ' A ’ L R ' 1971 All. 27 0 ' 

Where the matter in dispute is referr^rl *r\ « w*. 

three persons, two of whom are described J t arbltratl on of 

2£ v; - j?£"“ 

Sarpanch at his sweet-will, it has been heldlh^t^ °t Umpire or 

saj asns -n. 

“si 0 : Ac, ' t '•■* *» 

to arbitrate should be contained in a writS? 'dor agrecmcn ‘ 
tiie parties to the submission or by their atnt, doc . umCnt agreed by 
that behalf. (John Batt v. Kanorlll A T o Y , au ‘borised i a 

21 ; Suhhamal v. Buhulal, 59 I. G 75 ;19 A L J 652). * 95 LG ‘ 

2 
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Therefore, an oral agreement to submit differences to arbitra¬ 
tion is invalid and unenforceable as it does not fall within the 
definition of the term “arbitration agreement” as defined in the 
Act. The Allahabad High Court has held that where there is no 
arbitration agreement, no award can be passed. (Firm Narain Das 
Balak Ram v. Bhagwan Das Kedarnath , A. I. R. 1951 All. 860 ; 1951 
A. L. J. 161). In this Allahabad case, the oral acceptance of the 
rules and bye-laws of a Chamber of Commerce of which the 
opposite party was a member and the applicants were not, could 
not amount to a written agreement within the meaning of section 2 
of the Arbitration Act. It was held that as there was no written 
agreement to refer the dispute to arbitration, there could be no 
valid reference to arbitration and no decree could be passed in 
terms of the award made in pursuance of that reference. 

The arbitration clause is—“In event of any dispute arising 
out of his contract the same can be settled by arbitration held by a 
Chamber of Commerce at Madras”, it is not an arbitration agree¬ 
ment and is not a present contract to submit dispute to arbitration. 
The clause means that after a dispute has arisen, the parties have 
still to agree that their disputes shall be referred to the arbitration 
and then to decide which Chamber of Commerce at Madras is to 
be selected. (A. /. R. 1956 Cal . 280 ; 60 C. W. N. 420). 

Whether written agreement should be signed.—It is essen¬ 
tial for an arbitration agreement that there must be a written agree¬ 
ment to submit differences to arbitration. Written agreement 
means one in which the terms on both sides are reduced into 
writing. If an agreement to submit is in writing and is binding on 
both the parties as their.agreement, it is a valid submission within 
the meaning of the Arbitration Act and it is not further necessary 
that such written agreement, should be signed by the parties. (See 
Radha Kanta v. Baerlien Brothers , A. I. R. 1929 Cal. 97 ; 115 I. G. 
25tf). The agreement need not be signed by both parties, it being 
sufficient that a party has accepted and acted upon the agreement 
although he may not have signed it. (Hailsham Edition of Hals- 
bury’s Laws of England, p. 624 in para 1072). 

It is sufficient if one party signs the submission and the other 
accepts it. The acceptance may be by word of mouth or by con¬ 
duct. Hence it is not necessary that there should be the signature 
of both the parties to a written submission, and a document signed 
by a party and accepted by the other party is enough for the pur¬ 
poses of the Arbitration Act. (Ramlal v. Hartbux , A. I. R. 1934 
Cal. 796). 

So an unsigned document containing the terms of an agree¬ 
ment to submit differences to arbitration is not invalid merely on 
the ground that it is not signed by the parties. It has been held by 
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■^, e -t- SUprCm | e C °u rt -° f India that an arbitration agreement in 
writing need not be signed by the parties, and it is enough if the 

terms are reduced to writing and the agreement is established 
{ J U k l £\ sh ° re Rameshwardlls v. Mrs. Goolbai Hormusji, A I R 1055 

S. G. 812 ; (1955) 2 S.G.R. 857 ; 58 B.L.R. 486). 

Who may refer matters to arbitration—It is an elemen¬ 
tary rule that as submission to arbitration is a contract, the parties 
hereto must not only have a general legal capacity to contract but 

they must also have such power in relation to the subject-matter 

of the submission as will enable them to carry into effect anv order 

Tn h mh C ° U d a* legalI Y and Properly laid upon them by the award. 
In other words, capacity to make submission is co-extensive with 

557^19 C° %° udamilli Gho ' l ‘ v -Gopal Chandra , 28 I. G. 

19 k V ' 948) ' EvCry perSon ca P a ble of entering into a con¬ 
tract may be a party to submission ; conversely, he who cannot con¬ 
tract, cannot make a submission. As it is not competent to a minor 
to enter into a contract, there cannot be a valid submission to arbi- 
tration by him. (Mohiribibi v. Dharam Das, 30 I.A. 114). 

11 competent to the father of a joint Hindu family in his 
capacity of managing member of the family to refer to arbitration 

snch P A Atlng t 0 .J° lnt famil y Property, and the award made on 
such a reference, if in other respects valid, will be binding on the 

othe^ members of the family (say sons). ( Jagannath v. Mann Lai , 

16 All. 231 and Raja Ram v. Gopi Nath, A.I.R. 1931 ah 70,1 
Therefore, an agreement to refer to arbitration by the manager of 

ImCiSld" £,*S" " " bi,ra ““ ■*“■■»» «»der the Arbi- 

Sr - “ 

Hantnan Lai , 19 Gal. 334 • Ramavtar v Lan a at AIR 10 i d 

v. ** 26 Bom. 298). Though"thethe 

arbitration are-major and minor, the arbitration is no P t void (Firm 
Kapur & Sons v. Raj Kumar, A.I.R. 1955 Punjab 238) Oh 
tion to the arbitration agreement on the ground of • bjCC r 

« party should bo raisld wheo .pplTc./o. „“„Vr s " EV °! 

made. It cannot be made after an award has been Bled in the court. 

Act, *5t^„TdeV,,7“C, i “;- S “' ta " 389 ° f Companies 

tration 89 ?n P A W r f ° P ct>m P aa ‘« s «° refer matters to arbi- 

“£ & =a ZTcr,bS, r rx ■; 

1940), an existing or future difference between itself and anv nti 
company or person. 1 ana an y 
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(2) A company which is a party to an arbitration may dele¬ 
gate to the arbitration power to settle any terms or to determine any 
matter, capable of being lawfully settled or determine by the com¬ 
pany itself, or.by its Board of directors, managing directors, mana- 
gmg agents, secretaries and treasurers, or manager. 

t£ (3) The provisions of the Arbitration Act, 1940 (X of 1940). 

shall apply to all arbitrations in pursuance of this Act to which a■ 
company is a party.” 

f , '? n . ce un der Religious Endowment Act. —Section 16 * 
oi the Religious Endowment Act, 1863 enacts : “In any suit or 
procee ing instituted under this Act, it shall be lawful for the Court 
• C ?vr w * u ch such suit or proceeding is pending to order any matter- 
in i erence in such suit to be referred for decision to one or more 
arbitrators. Whenever any such order shall be made, the provisions 
oi Chapter IV of the Arbitration Act, 1940, shall, in all respects, 

ap P ' i t0 , S u Ca order anc * arbitration, in the same manner as if such.- 

Cr . , ad ,^ n on the application of the parties under section 21 ofr? 
the said Act.” 


Section 17 of the Religious Endowment Act provides :— 

* n t ^ ie ^ as t preceding section shall prevent the parties « 
a PP ymg to the court or this court for making the award of 
reterence under section 21 of the Arbitration Act of 1940.” 

t * ie ^ ct °** 18o3, a court may refer any * 
- r»r\* n dl ^ e ** en ce ln ^e suit for decision by an arbitrator but it 

£i?a R Z?y *!° 2 6 referthewholeSUIt- {KaredLaVijayav - 

mit to^arh^f n ?* ^ trust ? es -—Power is given to a trustee to sub- 
orovid^ .h V SCCtl0n 43 (C) oF the Indian Trusts A ct which - 

fhev think fit rn ° r m ° r - e trUStCCS aCting to 8 ether ma y> and as 
tion or othrrwi rn P romise » compound, abandon, submit to arbitra- - 

relating to,he mi ?' *** ''' acco “ n *. cl "» " **■■"!! whatever 

o, .Jre'SS'eS U ? *»'. T ™“ A «,»» 

trustee when hv ♦ getnc r mdy exercised by a sole acting . 

amhoriS of trust - if an y» a solc trustee is 

the Trusts Act aon Uet * h ? tr -r StS ? nd P owers thereof. Section 43 of 
not expressed i n P r he i n °? Y ^ and as far as a contrary intention is 
effect subSt ^ rfiV tf^ me r nt .° f ■ trust ’ if an V> and shall have - 
therein contained.^ ° f that lnstrument and to the provisions - 
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Arbitration by lunatic.—A person of unsound mind is in¬ 
capable of entering into a contract. Section 12 of the Indian 

contract Act has defined ‘sound mind’ for the purpose of contract¬ 
ing thus ; 

A person is said to be of sound mind for the purpose of 
making a contract if, at the time when he makes it, he is capable 

of understanding it and of forming a rational judgment as to its 
enect upon his interest. 

“A person who is usually ot unsound mind but occasionally 
of sound mind, may make a contract when he is of sound mind. 

V 'A person who is usually of sound mind but occasionally of 

unsound mind may not make a contract when he is of unsound 
mind.” 


Reference by agent.—The recognised agent of a party has 
power to refer the matter in dispute to arbitration. (Ahmed v. 
bhagban , 170 P. R. 1883 ; Umiiraman v. Chaihan , 9 Mad. 451). A 
person who is not a recognised agent but is simply authorized by 
Murthtxrnama to look after the case, is not competent to make an 
application for reference. (Bhagwan v. Nanda, 12 Gal. 173). But 
when a principal is aware of the reference to arbitration on the 
application of his agent not authorised to do so, and tacitly ratifies 
:he action of the agent not applying for such reference, he cannot 

• q !f s 5i on t ’ ie legality of the order of reference. (Sairujit v. 
JiUhir 24 Gal. 469 and Unniraman v. Chathun , 9 Mad. 451). 

The authority of an agent to make a submission may be ex- 

pre^s or implied. Tnere is no law requiring that the agent’s 
authority should be in writing. 

Reference by lawyers to arbitration.—In Muthiah v. Kami*- 

pan ' A }' R- 1^7 ^d. 852 ; 50 Mad. 786 ; 105 I. G. 5, Kumara- 
swarru Sastri, said : 

’ i ir ^9,^ c ° u nsel has authority to make admissions in court on 
oetiall of his chent on matters of fact relevant to the issues in the 
case in which he is engaged. 

“Admissions on questions of law will not bind the client. 

(2) A counsel has authority to confess judgment, withdraw 
or compromise or refer to arbitration the suit in which he is ins¬ 
tructed, if his doing so is for his client’s advantage or benefit, even 
though he has no express authority from his client. 
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<{ (3) A counsel cannot without express authority agree to com¬ 
promise or refer to arbitration matters unconnected with the* 
subject-matter of the suit in which he is instructed. 

“(4) Where in the course of a suit, a counsel makes an admis¬ 
sion as to a collateral matter or gives up a doubtful claim which is 
not a subject-matter of the suit, there is a presumption that the 
counsel acts under instructions if the admission or the giving up- 
of the doubtful claim is for the benefit of the client, 

“(5) It is a question of fact in each case whether the counsel, 
acts under instructions when he compromises or refers to arbitra¬ 
tion matters not involved in the suit and the Court, on consideration 
of the probabilities and the circumstances of the case, can find, 
that the counsel acted on instructions even though there is no 
direct evidence on the point. 

t£ (6) A counsel has no power to make an admission in or' 
compromise or refer to arbitration a suit if he is instructed not to- 
do so, without express authority from his client.” 

According to Mr. Sarkar, however large the powers of the 
lawyer engaged in the case may be, such powers are confined to- 
the conduct of the proceedings in the tribunal before whom he has- 
been authorised to appear. He has no power to refer to arbitra¬ 
tion, which means sending the matter to another tribunal for dis¬ 
posal. (Sarkar, The Law of Arbitration, p. 46). 

An attorney or a solicitor engaged in a case has no implied 
authority to refer the dispute to arbitration unless he is specially 
authorised for that purpose. ( Rajendra v. Panna , A. I, R. 1932 
Gal. 343 ; 138 I. G. 381). 

A pleader has no authority to apply for making a reference to 
arbitration unless his vakalatnama is so worded as to give him the 
authority specially. A pleader expressly authorised to refer to 
arbitration cannot delegate his power to refer to arbitration to 
another pleader without express authorisation to that effect. 
(Aziz Din v. Moti Ram , A. I. R. 1926 Lah. 563 ; 96 I. G. 277). 
Where power of attorney authorising pleader to refer suit ‘for 
arbitration has already been given, further consent before actual 
reference is not necessary. ( Hari Shankar v. Amraoti , A. I. R. 1944- 
Lah. 280). Absence of a party’s signature on the application for 
reference does not invalidate the award where the pleader who 
was conducting the case on his behalf and who had been specially 
authorised in the vahalatnama to refer the suit *to arbitration, had. 
actually affixed his signature to the application and the party had* 
appeared before the arbitrator during the proceedings. ( Guram 
Ditta v. Pokhar Ram, A. I. R. 1927 Lah. 362 ; 104 I. C. 202). 
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The Privy Council has held that in the absence of specific 
authority, a pleader ordinarily employed cannot enter into a com¬ 
promise on behalf of his client, and if he does so the compromise 
is not binding on the client. ( Sarat Kumari v. Atnullvadhan , A. I. R. 
1923 P. C. 13). So by analogy it can be said that without special 
authority a pleader is not competent to refer a suit to arbitration. 

Reference by bankrupt. —In Presidency Towns in India 
by section 68(1)(A) of the Presidency-towns Insolvency Act, 1909, the 
Official Assignee is given powers to refer any dispute to arbitration, 
and compromise all debts, claims and liabilities on such terms as 
may be agreed upon. Similarly, in'other places the Receiver by 
section 59 [h) of the Provincial Insolvency Act, 1920 is given such 
powers. 

Power of partner to refer.— Sub-section (2) of section 19 
of the Indian Partnership Act, 1932 enacts that in the absence of 
any usage or custom of trade to the contrary, the implied authority 
of a partner does not empower him to submit a dispute relating to 
the business of the firm to arbitration. 

So it is now well-settled that one partner of a firm cannot 
enter into a n agreement to refer a matter in dispute to arbitration 
on behalf of the firm unless all the partners join in it. ( Jaskzranda s 
v. Ram Chand , 148 I. G. 1030 ; A. I. R. 1934 Lah. 483 ; Rajendra v. 

Patina , A. I. R. 1932 Gal. 343 ; and Arunachela v. Louis , A I.R 1928 
Mad. 107). 

Where the submission to an arbitration on behalf of a firm is 
unauthorised and there has been no ratification of the submission by 
all the partners of the firm, any award based on such a reference 
cannot be enforced as a decree even as against any individual part¬ 
ner who may have ratified. ( Madan Gopal v. Sanwaldas , A. I. R. 1948 
Sind 79). A dispute arising out of certain contracts was submitted 
to arbitration and the award made in favour of unregistered firm, 
one of the parties to the dispute, was sought to be filed by an 
application. An objection was raised that the firm could not 
enforce its right under the award as it was an unregistered firm. 
U was held that there was nothing illegal on the face of the award 
within para (c) of Schedule 2 of Civil Procedure Code and it was 
only by reference to section 69 of the Partnership Act and by 
reference to the facts of the case that it could possibly be held that 

t i ie , T fir T m was not entitled to enforce the award. (Satish Chandra v 
P. N. Das , A. I. R. 1938 Pat. 231). 

In view of the provision for arbitration in respect of all disputes 
m concern with the partnership or partnership deed whether during 
or after the partnership and a difference has arisen between the 
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havc ne c r ome t0 to Vh a e n her Jff 1 ** « liabili «« under the partnership deed 

them is discharged fr” by cffl , u ? of tl . me or not and whether one of 
agreement or no/ co ™ plyin g ™ith the term of the arbitration 

2956 Punjab lti)?**** ^ the ° ther party is den V in g «• {A^IR. 
is that the Darti!- 6 P sse . nda ^ ingredients of an arbitration agreement 

referred should he de er '*"*!?■ ^ the dispule tended to b ° 

tTor^eVmetS 

agreemen^haf arbitration . agreement.—No specific form of 
should he an a Cen pres T bed - tbat * s required is that thero 

To constitute a ” d that a S reement bc reduced to writing, 

tion 2 of rife Arhiaf"? a S re 5ment within the meaning of sec- 
be a formal tratlon ;^ ct > J t *s not necessary that there should 

document All ° F that the . terms should be contained in one 

SKsubmi n necessary is that the parties should agree in 
writing to submit present and luture differences to arbitration. 

ch a nae) h h e I! ( . t a WO r m f m u erS ,° f an ass °ciation (Bombay Bullion Ex- 

mTmbere of th?*’ th ° Ugh at different times ’ to b « enrolled as 
applicationsJ‘ S K so ^ atlon a pcemg by the very terms of their 
regulations off hr a by t . he P‘’ to b ? bound b Y the current rules and 
between the- " * ass ° clat r ,on which include a rule that all disputes 

it was held thaf thrJr°' fUtUre ’ would be submitted to arbitration, 
differences to ar h't * S a ** . a g reernei ?t to submit present or future 
fa. 1 liner • i itration, which constitutes an arbtration agreement 

686). n g WUh,n SeCU ° n 2 ‘ (M ° han Lal v - Biseswar Lai, 44 Bom L r! 

both tb^na a rf,v ement — ay be in the form of a signed document by 
one fa tf ‘’IT" am, ? § aU the terms or a si S ned document by 
orally accented hv”!? 5 *k C ,errns and a plain acceptance signed or 
ment ronr ^ * 1C ot ^ er P art y> °r it may be an unsigned docu- 

orallv bv bntlTfh#* C tCI - ms of a submission to arbitration agreed to 
the submission P art * es * It is sufficient if one of the parties signs 
bv wor Uf r t u n thC ° u th ? r acce P ts The acceptance may be 

{Mangaichand v * ^ 

the anth n?-tt Ui K a u a - d ^ aSe, i Su J airnan > J-> observed : “It is clear on 
the authorities both m England and in India that the terms of a 
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written agreement may be collected from a series of documents, 
and a written agreement does not mean that each party has to 
sign a document containing the terms. The plain acceptance of 
Ihe terms is sufficient.” (Shanker Lai v. Jainy Bros., A I. R. 1 
Ml. 136). 


v tight 


in law 


Where the parties do not go to arbit 
^ent agreement after discarding tb* Zkx&c&r* .x 
or correct in facts to treat thee. *s v ~ gone to arbitration under 

a further agreement for which , ney utilise a pieob. of writing in 
which the arbitration clause vs expressed. (In the matter of Albian 
Jute MilU A. I. R. 1953 Gal. 458 S. B. ; 92 G. L. J. 48). 


The essence o^ an agreement to refer to arbitration, though it 
need not be in any particular form, is that it should make out that 
there is a dispute, indicate what that dispute is and should also 
contain a binding clause. The absence of particulars of disputes is 
also fatal to the validity of the reference agreement and an award 
made in such a reference. (Laxman v. Ram , A. I. R. 1952 
V. P. 25). 


The terms of the arbitration agreement must be definite and 
certain. But it is not essential that full details of every matter 
should be set forth. (Pannavyar v. Sufipamal , A. I. R. 1946 Mad. 
391). Where the reference is to a local Chamber of Commerce but 
at is not clear as to which of several local Chambers of Commerce 
is to arbitrate, as there are several local Chamber of Commerce, it 
is in)possible to say that the parties were ad idem with regard to the 
person or body of persons which is to arbitrate in this dispute, and 
the arbitration clause is vague and uncertain and is not, therefore, 
a valid and legal arbitration clause. (Karanji v. Indo China , 56 
C. W. N. 763). 

Clear, precise and unambiguous language should be intro¬ 
duced in a contract which is to have the effect of ousting the 
jurisdiction of the court and compelling the parties to have re¬ 
course to arbitration*for decision of their'dispute. (Pramada v. 
Sagarmal, A. I. R. 1952 Pat. 352). 

The arbitration clause lays down that all matters arising out 
of, or incidental to the partnership business of two parties shall be 
referred to an arbitration. The arbitrator will be in a position to 
know that he has to decide only on those matters in dispute which 
relate to partnership business. It is for the arbitrator to ascertain 
the points in issue when he proceeds with the reference and for that 
purpose the arbitrator can order the parties to define the matter in 
controversy by delivery to each other of points and claims and 
defence. The claim of a partner that certain sums were zidvanced 
for investment in the partnership business will be a proper -a tt** 
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o“;£r"u» a ”c" t 1 »Y° r t aM,r T r *? de “ de *-«*»- 

.rbhrSZ dcprile! al,,™‘71" • r.f erao ce .. 

tribunals, it must be strtcdv reSOrt 40 • thc ordinar r 

who is responsible for the referenT^’- m °. re so ’ a S ainst the party 

(SrfMrtw Khan,,a. I„ A ^R.'mVJ’faS *P ,r,icul * r 

agreedtrfKl 0ntraCt re J^ in S to the purchase of sugar, the parties 

Sugar SvnriiVa? VerDed by ^ hC terms . and conditions of the Indian 
form ^ contract form which was filed by the parties The 

Of df, p“‘ a S “ '!*“» «* i <* providedVaftoa C« 

tration that if th the P artles > matter shall be referred to arbi- 
aruiTf^the'^did P arties agreed, there shall be a sole arbitrator 

and the arbitrators ™ 0uid nominate his own arbitrator 

the arbitrators did ^ appoint an umpire. In case, however, 

umpires o r ?he arbT 4be a PP OIntme nt of an umpire or the 

thedispute shill hi ? ^ not , §lve ! heir . award within 30 days, 

the Tribunal of Arhit^ ^ rredto tlie arbitration under the rules of 
for the time heino-f tratlo . n . of Chambers of Commerce applicable 
as final and hind^ ° r d ^ ls \° n> and such decision will be accepted 

andle/lers^aVh*,° n n both u p f. rti « to this contract. The buyers 

The hl^nL- ^ c e that all* such disputes are to be settled at “.” 

The Wanfcs wnhm the inverted commas are not filled in by the 

these blanks t eld - bythe f Haha c badHi S h Gourt that by reason of 
these blanks having not been filled in, it cannot be said that the 

Laxmln Z)as "a TT* m* ;be . ar . bitration da ^e. (Bhiwmdiwal v. 

^axman Das, A. I. R. 1954 A11 750 . 1954 A w R (H Q ) 

refer 0 f*. arbitration agreement.—An agreement to 

vided for in the ltratlon an instrument not otherwise pro¬ 
of R e f l nnH^ a S f- 11 ! 13 3nd rc 3 uires to be stamped with stamp 

dutv has been ■ ^ 5 (c) ° f the Indian Stam P Act. The stamp 

duty has been raised in some of the States by local amendments. 

under^th/f 1 ^™ 6 ? 4 f ° r 4 sale of & oods does not require a stamp 
wareh H - Ind ? an Stamp Act, although it contains provisions as to 

{£$Tm* f™S r r5 nc M,lT 5 °o).' and ref "““ “ 

twnn* Arh j tra t ion clau ™ Dispute under or arising outof con- 

ct. In Heytnan v. Darwins Ltd., [1941] 1 A. E. R. 337 at p. 343 ; 
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(1942) A. C. 356, the law on the subject has been very clearly 
stated in the following passage : 

“An arbitration clause is a written submission; agreed to by 

the parties to the contract, and, like other written submissions to 

arbitration, must be construed according to its language and in the 
light of the circumstances in which it is made. If the dispute is a. 
to whether the contract which contains the clause has ever jeen 
entered into at all, that issue cannot go to arbitration under the 
clause, for the party who denies that he -has ever entered into t ie 
contract is thereby denying that he has ever joined in the submis¬ 
sion. Similarly, if one party to the alleged contract is contending 
that it is void ab initio (because, for example, the making ot sue i a 
contract is illegal), the arbitration clause cannot operate, for on 
this view the clause itself is also void. 

If, however, the parties are at one in asserting that the> 
entered into a binding contract, but a difference has arisen between 
them as to whether there has been a breach by one side or the other, 
or as to whether circumstances have arisen which have discharge 
one or both parties from further performance, such differences 
should be regarded as differences which have arisen in respect of or 
with regard to or under the contract, and an arbitration clause which 
uses, or similar expressions, should be construed accordingly. 


The Supreme Court of India has also held that if a party has 
to have recourse to the contract which contains the arbitration 
clause, the dispute raised is a dispute under the contract and falls 
within the arbitration clause, and the arbitrator has jurisdiction in 
respect of such dispute. A. M. Mair & Co. v. Gordhandas Sagarmull t 
A. I. R. 1951 a. C. 9 ; (1950; S. C. R. 792 ; 1951 A. L. J. (S. C.) 
12f). Section 33 of the Arbitration Act does not apply under these 
circumstances. 

The arbitration clause does not come into operation until a 
dispute arises under or out of the contract. If there is no dispute^ 
there is no operation of the arbitration clause. Therefore the arbi¬ 
tration clause is not in a sense an integral part of the contract. 
(State of Bombay v. Adamjce, A. I. R. 1951 Gal. 147). But the par¬ 
ties are not bound to have recourse to arbitration. They may 
settle the dispute directly and agree not to invoke the arbitration 
clause for that purpose. They may also enter into a substituted 
agreement in complete supersession of the original contract and 
thereby abrogate the contract and the arbitration clause contained 
in it. ( Union oj India v. Kishori Lai , A. I. R. 1953 Cal. 642). 


Arbitrator named or not. —It is not necessary that ans 
arbitrator should be named in the agreement. An agreement is 
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aerSm^??f i0 , n between ™ arbitrator and a referee —An 

agreement that parties will ?»u„ . *cieree.—An 

has been designated as a refV by . the statement of a witness who 
pointed out by the Court * .if™ 6 ’ ls enforceable in law ; and as 

A - I- R- 1937 All. 701^71 i e G C W7 £1??“*” v **"* 
prevent the parties to a suit W?9 • 1S nothin S ln lavv to 

- Act,-to abide by the state men/of^ ?& ^ T ng, apart from thc ° aths 
The miAPt’ y • statement of a third party. 

The question arises whether such an agreement amounts to- 

(!) a reference under the Oaths Act ; 

(2) a reference to arbitration ; 

^ or mUtUal ac ^ m * ss * on °f the parties creating an estoppel j 
( 4 ) if carried out, an adjustment of the claim. 

Bench decfsion^rif k een ^laborately dealt with in the Special 
3egum v Rahmat tj t ^ e . A l| a babad High Court in the case Akbari 

39 ; 1933 A L UoTA' 1933 A «- 861 at p. 879 ; 56 All. 

observed ; ‘ » 136 I. C. 84. In this case Sulaiman, C. J. 

vticu 1 ar°witness f n . agre ® ment to abide by the statement of a 
. t essence ot arhlfLi sabs ‘ anc< = not a reference to arbitration, 
i.-award is in the nature of * h *M he arbitrator decides the case and 
-ated in a decree nf the ° f & J ^? Srnent which is later on incorpo- 
on the basis of iil l C ° U ?‘ T , he , arbitrator can either proceed 
evidenc“ and then o-i °u- n ^““''jlcdge or make enquiries and take 
partiWree to ah.vJe h l declsIon on sucb evidence. But where 
the referee makes 7 staternent °f a third person or a referee, 

and the Court ^£51^ ^ knowle ^ e or be,ief 

on the basis of cn^u Case and P r °nounces its judgment 

referee i^not Lt, and pass ? s a decrcc thereon. The 

and then to announre v * 1 °j m . a ^ e en 9 ui ^ies and to take evidence 
He is called unon to ll | S decislon on the basis of such evidence, 
or belief. In die case^f an sta \ e . men ? according to his knowledge 
is an expression of • a . n arbitration, as the arbitrator’s award 

a court P a olrw l TJT an l his P^cedure resembles that of 

validity of the award Th d ‘V® 1 * objeotlons and challenge the 
- a third person hZ lt' P? akln S of a statement by a referee or 

J ^^ hC { Z^ CO: P a a ccSr r dL1?;7he« a can Ct be 5 

■^r^z, ::rfc a k. sinus; .r *- 
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In the case Suraj Narain v. Beni Atadhab, A. I. R 1057*11 

701 ; 1937 A. L. J. 1066, the parties to a suit appointed a person as* 

a referee with respect to their dispute and agreed to abide by the 

statement of such person made in Court after making necessary 

inquiry and the referee was authorized to take oral evidence and to 

inspect documents filed in Court. On such inquiry the referee 

made a statement in Court, but unlike the arbitrator on oath The 

Allahabad High Court held that the referee was not an arbitrator 
and observed : 


It is argued by the learned counsel for the applicant that B 
Brij Behan Lai was authorised to perform acts of a mdicii' 
character, he was not a referee but an arbitrator, and this comeu 
tion derives some support from certain dicta of the Chief I,,.,; ,= 

An r °«n, Pag m U u 5 ° f u thC u 3Se AkbaH Begam v ‘ 1<ahmat > AIR 

L 33 All. 861 On the other hand, the parties to the present suit 

the re K fCree l ° b ' C ? amined on oath - and no oatl^is adminis- 
tered to an orbnrator who is merely to file his award, ft is p er haD' 

difficult to say exactly what his proceeding was • it 

partook of various elements. We think that it is obvious, howeve/ 

that it was never the intention of the parties that there should be a 

reference to arbitration ; their intention was that their nn 

Sa°te ld Tk e an C u qui 7 a ? d that the y would be bound by whoever 
statement he might make in court.” y iiaiever 

for 

AoWuSl" b ' 

In the case Baijnathv. Narayan, A. I. R. 1927 All 6M 
parties to a suit stated that they would accent 

which certain pleaders of the Court whose names were mentioned* 
would make without taking an oath. The pleaders were to decide 
all the points in dispute and were also to dispose of the question 
of cost on the statement of the parties. The Court referred the 
case to the pleaders. They filed a written statement which showed 
that they themselves had regarded their functions as s “ ow * d 

jp.or, for .hey »id ,h„ 8 ,ho dUp„« „?™“' “ °J. 

decided separately and the bahis be inspected and examined 

-xssz** “ ~ h " d - iSftsaysi 

*■1 ~Se7bV°th“^r b tL' h »Tp,^Ld cm “ indivi - 

agreement to accept an adjustment of the case whirh m ° UmS t0 **** 
a result of the statement mad“by the nomine, CnSUe as 

furnishing the agreed data on which the adjustment Ism £%££ 
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ed. (Vasudeo v. Ram Raj , A. I. R. 1932 All. 166 : 137 I. G. 263 ; 
1932 A. L. J. 71). 

Distinction between valuer and arbitrator.—In the case 

In re Cams Wilson and Greene , (1686) L. R. 18 Q. B. D. 7, Lindley, 
L. J., said : 

“A valuer may be in one sense called an arbitrator, but not in 
the legal sense of the term. In the ordinary .cases of arbitration, 
there is a dispute which is referred. The object of the valuation, 
on the other hand, is to avoid dispute.” 

Lord Esher, M. R., said in the case : 

“If it appears from the terms of the agreement, by which a 
matter is submitted to any person, that that which he is to do is to 
be in the nature of a judicial inquiry, and that the object is that he 
should hear the parties and decide the matter upon evidence to be 
led before him, there the person is an arbitrator. But if it appears 
that the object of appointing the person was not to settle differences 
after they had arisen but to preclude differences from arising, there 
the person appointed is not an arbitrator. There is an intermediate 
class of cases in which a person is appointed to determine disputes 
after they have arisen but is not bound to have -evidence or argu¬ 
ment. In those cases it may be more difficult to say whether the • 
person is a valuer or an arbitrator. They must be determined 
according to the circumstances in each particular instance by the 
intention of the parties.” 

In the case Chooney Money Dassee v. Ram Kinkar Dutt , 28 Gal. 
155, Maclean, G. J., observed as follows : 

“It may well be that it was intended in making that order of 
reference to the referee, to make one under section 506> but 
obviously it cannot be properly regarded as one under.that section, 
for what the so-called arbitrators and «umpire were to decide was 
not any matter )in difference between the parties in the suit but 
.merely to settle the price of the plaintiff’s share and interest in the 
disputed property. They were in effect rather valuers than 
.arbitrators.” 

In the case Hormusji v. District Local Boards A. I. R. 1934 
.Sind 200 ; 153 I. G. 361, the Court observed as follows : 

“One of the essential ingredients of a submission to arbitra¬ 
tion is that the parties should intend that the dispute intended to be 
referred should be determined in > a quasi-judicial manner. 
.{Halsbury’s Laws of England , Vol. I, page 1071). If it is not to be so 
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determined, the agreement does not amount to a submission to 
arbitration and the person who decides the dispute is not an 
arbitrator. Therein lies the distinction between an agreement to 
accept the decision of a valuer or appraiser or of a racing steward 
or of the counsel of the parties (and a submission to arbitrator). In 
all such cases, there is no animus arbitrandi .” 

In Wordsworth v. Smith , (1871) 6 Q. B. 332; 40 L. T. Q. B. 118, 
Blackburn, ]., said : 

“Where by an agreement the right by one of the parties to 
have or do a particular thing is made to depend on the determina¬ 
tion of a third person, that is not a submission to arbitration, nor 
the determination is an award.” 


So also where the contract provides for the determination of 
the claims and liabilities of the contractors by the judgment of some 
particular persons, this would be incorrectly called a provision for 
submission to arbitration. (Scott v. Liverpool Corporation , 28 L. J. 
Ch. 230). 

A clause dealt with the right of the parties at the end of the 
period of the lease in the event of a fresh lease being not taken. It 
provided : “You are to give me one month’s previous notice before 
you so intend, appoint one panch on my behalf and you should be 
appointed one panch on your behalf and third should be one panch 
on behalf of us both.” Therefore one M made his report that was 
called an award. It was held that the parties did not intend to 
make the person named as arbitrator, and the word ‘panch* did 
not necessarily mean the arbitrator. [Corsetjee v. Ardeshir, A. I. R. 
1943 Bom.). 

In Kennedy Ltd . v. Barrow-in-Furness Corporation , the agree¬ 
ment provided that the engineer was to be exclusive Judge on all 
matters arising out of the contract and his certificate was to have 
the force of an award. It was held that the engineer was not an 
. arbitrator. Buckly, J., observed : “The engineer is the person 
whose determination is required by the parties. It is not a judicial 
act but it is an administrative act in the interests of the corporation 
who is going to pay and he is to be the judge, or a kind of arbitra- 
. tor or a person whose decision is to be final in the matter of the 
execution of the work. I do not think that means he is an arbitrator 
or acting in a judicial capacity at all.*’ This case was approved in 
Monro v. Bognor Urban Council , (1915) 3 K. B. 167 * 48 L. [. K B 

1091 ; 112 L. T. 969). ' ’ # 

The distinction between a mere valuation and arbitration is 
^important to be borne in mind. In the case of valuation, the courts 
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have no jurisdiction to interfere between the parties or to enfosce- 
their agreement under the statute applicable to arbitration^- 
{Collins v. Collins, 28 L*. J. Ch. 184). Moreover, an action- fon* 
negligence would He against a valuer but not against an arbitrator. 
{Turner v. Goulden , 43 L. J. C. P. 60 ; L. R. 9 C. P. 57). A. valua¬ 
tion would only require to be stamped as an appraisement and not 
as an award. {Leeds v. Burrows, 12 East 1), even though, on the-, 
form of an award. 


Difference between arbitrator and commissioner —The- 
essential difference between a commissioner appointed to effect a, 
partition and an arbitrator is that the former is an officer selected*, 
and appointed by the Court whereas the latter is a person selected, 
by the parties. In the former case, the parties express no consent: 
to be bound by the decision of the commissioner and whose deci¬ 
sion the parties may challenge before the Court passing a finah 
decree. In the latter case, they express such consent and cannot. 
challenge the decision of the arbitrator on questions of law or facts, 
except on the limited grounds contained in the Arbitration Act.. 
(Radhey v. Kanhai Lai , A. I. R. 1939 Pat. 526 ; 18 Pat. Iy3 * 185> 
I. C. 52). 

The commissioner submits his report for approval of the.-: 
Court and has no greater power than what the parties and. the- 
Court chose to give him ; whereas the arbitrator is the final autho¬ 
rity to decide all the matters in difference forming the subject of' 
reference, subject to the powers of the Court to set aside the award* 
on certain grounds. 

Distinction between arbitrator and mediator. —Where- 
a person is asked to act as mediator in the settlement of a dispute 
and records a settlement agreed on by the parties, his act is not. 
that of an arbitrator and the record made by him is not an award* 
and if that record is at all ^operative it is so only as a contract bet¬ 
ween those who have signed it. {Subramania Aiyar v. Kalyansunda « 
ram, .538 I. G. 283). The decision of a mediator is binding on the: 
parties and is not irrelvant in a suit involving the subject-matter of 
the arbitration. (Ramchandra v. Nar ay anas ami, A. I. R. 1927 Mad*. 
426 ; 99 I. C. 620). 

Distinction between architect’s certificate and arbi¬ 
tration agreement. —Where a member of the firm of architects is 
holding an enquiry as to the cost of certain work done in case of a 
dispute between the owner and the contractor, he acts in his capa¬ 
city as an arbitrator and is subject to the provisions of the Arbitra¬ 
tion Act. {Harnam Singh v. Parasram, A. 1. R. 1938 Sind 45 ; 173- 
I. C. 401). In this case., clause 6 of the contract read : “In all dis¬ 
putes of whatever nature arising out of this contract, the decision* 
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of the architects should be final and binding against both the 
parties.” 

The law on the subject is stated in para 595 of Halsbury’s 
Laws of England, Vol. Ill, Hailsliam Edition, thus : 

“In cases where the architect or engineer who has to give a 
certificate of approval of the work done is also the person designed 
to act as arbitrator in case of disputes ; it is very important to dis¬ 
tinguish between his duties and powers in his capacity as a certifier 
from those in his capacity as arbitrator It must also be observed 
that he may be acting in regard to the same matter at one time in 
the one capacity and at another time in the other. When the 
architect or engineer is acting in his capacity as certifier, the provi¬ 
sions of the Arbitration Act do not apply, while he is acting in his 
capacity as arbitrator, they do.” 

In Hudson on Building Contracts, Edition 6th, p. 506, it is 

stated : 

“Arbitrators may, it is submitted, decide without formally 
examining witnesses or hearing evidence in cases where— 

“(1) they are employed to decide owing to and by the exercise 
of their skill and knowledge of the subject ; 

“(2) there is in the agreement to refer an apparent intention 
that they should not hear witnesses ; 

“(3) there are no facts which should be inquired into beyond 
those which are within the skill and knowledge of the arbitrators 
in the particular subject ; or 

“(4) the parties do not ask for a hearing or tender any 
evidence.'* 

Steward of race, whether an arbitrator.—The stewards of 
a horse-race are not in the position of arbitrator between the per¬ 
sons whose horses are in race, and the rules of law applicable to 
arbitrators do not apply to them. (Park v. Winteringham, 28 L. J. 
Q. B. 123 ; Kalu v. Ram, 3 I. G. 55). 

Where the stewards have got jurisdiction to entertain any dis¬ 
pute, their decision is final and supreme and is not liable to be 
questioned in any court of law, if they give party aggrieved or 
affected reasonable notice of what he had to answer and an oppor¬ 
tunity of being heard. Even if the civil court thinks that the ste¬ 
wards are wrong their decision, the H'gh Court has no juris¬ 
diction to interfere. The principles ot natural justice as applied to 
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racing only require that the person affected should lhave reason¬ 
able notice of what he has to answer and an opportunity of being 
heard j it is not necessary that a charge should be framed against 
the person affected, that the evidence in support thereof should be 
led in his presence and that he should have an opportunity to cross- - 
examine the witnesses and to call witnesses in rebuttal. The pro¬ 
ceedings before the stewards need not be according to the strict 
rules of law. The steward has only to observe the rules of natural 
justice. ( Daryanormal v. Karachi Race Club , I. L. R (1944) Kar 

364 ; 218 I. G. 385 ; A. I. R. Sind 21). 


It is, however, for the civil court to determine whether a cer- 
tain matter in dispute is within the jurisdiction of the stewards and 
if so, whether they have acted according to the elementary princi¬ 
ples of natural justice and fair play. The jurisdiction of the civil, 
court can only be exercised within these narrow limits ( Royal Cal¬ 
cutta Turf Club v. Kishan Chand , 201 I. G. 619 ; 1942 Lah. 179 ; 
Cipriani v. Burdlett , (1933) A. G. 83). 


Clause (b) 

Award.—Award under clause ( b ) means an arbitration award. 
The decision of the arbitrator or arbitrators is called an award. It 
is an instrument which embodies a decision of an arbitrator or 
arbitrators as regards matters referred to him or them. ^ Wharton’s 
Law Lexican). It is a paper containing the decision of the arbitrators^ 
(Webster), 

The arbitrator should determine the matters referred to him 
in a quasi-judicial manner. That which he is to do is to be in the 
nature of a judicial inquiry. The object is that he should hear the 
parties and decide the dispute upon evidence laid before him. 
(Carus-Wilson & Grene , in re, (1886) 56 L. J. Q. B. 530 ; 18 6. B. 
D. 7). ^ 

An award is a statement by which the arbitrators and umpires 
convery their findings and decisions regarding the subject-matter 
of submission or arbitration agreement. It is not a contract inas¬ 
much as the parties to it do not contract with the arbitrator. 

An award in order to be valid, must be final, certain, consis¬ 
tent and possible and must decide matters to be submitted and no 
more than the matters submitted. ( Russell , page 448;. An award 
ought to be certain so that no reasonable doubt can arise upon the 
face of it as to the arbitrator’s meaning or as to the nature and 
extent of the duties imposed on it by tae parties. If it is doubtful 
whether the award has decided the question referred, it will be set. 
aside for uncertainty. (Russell, page 231). 


DEFINITIONS 


35 


S. 2] 


Where at the time the award or report is made by the arbitra¬ 
tor, the parties are not ad idem, and there was an honest ciiilerence 
of a fundamental nature about me subject-matter of tlie reference 
itself, the agreement itself will be void for uncertainty, and the 
award of the arbitrator on such an uncertain reterence v> ill be void, 

(Laxtnan v. Ram Dulary , A.l.R. lo52 V. P. 25). 


An award going beyond the subjec 
(Union </ India v. Prim Ckand , A.l.K. 


t-matter referred 
i9ol Pat. 201). 



invalid. 


Effect of award. — A v lid award operates to merge and 
extinguish all claims embraced in the submission, and ;ni er it has 
been made, the submission and award furnishes toe only oads by 
which the rights of the parties can be determined, an i con-mute a 


(Mating Po v. Ala Bn, 

(Damodor v. 


K r? n <r 


‘VO 

— i o 


bar to any action on the original demand. 

A.I.R. 1932 Rang. 459 and A.l.R. 193' 

Basheshar Nath, A.l.R. 1956 La i. dbo ; 16/ I.C. 75U and i Lnlujullah 
v. Khudur Baksh , A.l.R. 1916 Sind 1:7). 

The award having become final puts an end to all tne contro¬ 
versies and any one of the parties is not entitled to re-agitate a 
point which has been taken either in attack or defence on tne 
ground that the arbitration did not give any finding ou ic. [Banput 
Rai v. Bhagwat Day at , 1 937 A.L.J. 1141 and Damudar Das v. Bathes har 
Nath, A.l.R. 1956 Lah. 865). Where a court passes a uecree in 
terms of an award it is final. (Brijlal v. Gov indr am A. 1. R. 1943 
Bom. 201 ; I.L.R. (1943) Bom. 366). 


An award is binding between the parties in all matters which 
it professes to decide, and the fact that parties to the award have 
not carried out its terms is not in law sufficient to deprive the award 
of its binding effect. 

Whether an award by acceptance becomes an agreement.— 

An award continues to be an award notwithstanding the fact 
that the parties have accepted it. In the Bombay case Narbada 
Bat v. Natverlal, A I.R. 1953 Bom, 386 ; 55 Bom. L. R. 408, Chagla, 
C.J., said : 


“There was no plea of any agreement subsequent to the award. 
The plea is that the award was accepted and agreed to. At the 
highest this plea can only mean that the parties agreed not to 
challenge the award and to abide by the award. But the accept¬ 
ance of the award and the agreement to abide by the award cannot 
change the nature of the award. If it was an award, it continued 
to be an award notwithstanding the fact that the parties have 
accepted it. It is difficult to accept the contention that merely on 
the parties abiding b> the award and accepting the award, the 
nature of the award it c . uiged and it became an agreement and the 
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award was merged in the agreement.In our opinion, 

parties appearing before the arbitration may take an award by 
consent. They may agree not to have the adjudication by the 
arbitration. They may reduce the terms of agreement to writing 
and they may ask the arbitrator to promulgate that agreement as an 
award ; but the mere fact that the parties have agreed to the terms 
of an award and that there has been no adjudication by the arbitra¬ 
tors does not, in any way, change the nature of the award. Once 
parties have referred their dispute to a domestic forum, it is that 
domestic forum alone that can decide upon those disputes. The 
forum may decide upon those disputes by adjudicating upon those 
disputes ; it may decide those disputes if the parties consent to 
take a decision on an agreement. Whether in one case or the other, 
the decision of the domestic forum, whether by consent or ininvitum 
is an award and has all the characteristics of an award.” 


Form of award.— An award must be the result of a judicial 
decision and when a decision is the result of a discretion and an ab¬ 
solute discretion exercised by a person, that decision cannot in the 
very nature of things, be an award. ‘Where from the agreement bet¬ 
ween the parties, it is clear that they intended the person appointed 
to act as a valuer and not as an arbitrator and that the decision 
was to be made by him in the absolute discretion, the mere fact 
that he was^ bound to observe the principle of natural justice and 
hear the parties before giving the decision does not make the deci¬ 
sion an award. (Vadilal ThukorelaL , A.I.R. 1954 Bom. 121). 


The award need not be a reasoned judicial decision. The 
arbitrators are not bound to give reasons at all in the award. 
Bhajhari v. Behari , 33 Cal. 881 ; Ravinder v. Mohindor , A.I.R. 1940 
Lah. 186). The award amounts to a judgment in such form as 
the arbitrator or umpire thinks fit. {Amir Bibi v. Asokyam , 45 I.C. 
813). In the absence^ of anything to the contrary, no particular 
word or form is requisite for the validity of an award. Its meaning 
must be clear. Inaccurate recitals do not affect the validity of an 
award. (Halsburys Laws of England, Vol I, page 662). 

The award need not record separate finding on various points 
on which the parties are at difference as such. All that the arbi¬ 
trator is required to do is to give an intelligible decision which 
deu rmines the rights of the parties in relation to the subject-matter 
unuer reference. (Nanjafa v. Nanjafa , 16 I.C. 478). 


Construction of award. —An award should, according to 

as a whole and portion of it can¬ 
not f*e picked up to show that the finding of the arbitrator was in- 
con. istent with these portions. 
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If award has referred to certain documents and after constru¬ 
ing them the arbitrator has arrived at certain conclusion such docu¬ 
ment can be looked at. ( Durga v. Anardin , A. I. R. 1917 Gal. 74). 
The general rule that where a contract is susceptible of two cons¬ 
tructions, one of which will render the contract valid and the other 
invalid, the former will be adopted, applies to the construction of 
awards, also. ( Corpus Juris , Vol. V, page 124). 

The Court leans towards the construction that the award is 
certain. Prima facia the award is good, and it is for the defendant 
to show that it is uncertain. (Per Jervis, G. J., in the case of Mays 
v. Cannell , [1854] 24 L. J. Q. B. 41 at p. 45 : 139 E. R. 360). 

The arbitrator is not bound to give an award on each point. 
He can make his award on the whole case. (Ghulam Khan v. Moha¬ 
mmad Hassan , [1901] I. L. R. 29 Cal. 167 (P. G.) at p. 186 : 29 I. 
A. 51). 

An arbitrator may award One sum generally in respect of all 
money claims submitted to him, unless the submission requires him 
to award separately, on some one or more of them. (Whiteworth v. 
Hulse y [1866] L. R. 1 Ex. 251 : 35 L. J. Ex. 149). 

The arbitrator can lawfully make an award of a sum admitted 
to be due and a lump sum in respect of tne remaining claim. If 
the final award professes to be made of and concerning all the 
matters referred to him, it must be presumed that, in making it, the 
arbitrator has taken into consideration all -the claims and counter¬ 
claims. (Unio7i of India v. Jai Narain Misra , A. I. R, 1970 S. G. 
753). 


Clause (c) 

Court. —This clause does not mean that a court has jurisdic¬ 
tion to receive an award only if the whole cause of action arose 
within the juiisdiction of the court. Under this clause, any court 
which will have jurisdiction to decide the question arising from the 
subject-matter of the reference, will be the proper court in which 
the award may be filed. To give the court jurisdiction, it is not 
necessary that the whole cause of action should arise there. The 
court has jurisdiction to determine the subject-matter of the disputes 
between the parties also when the parties reside within its jurisdic¬ 
tion or the land is within its jurisdiction. (Cursetji v. Shivabai A. 
I. R. 1943 Bom. 32 ; 44 Bom. L. R. 859). 

The expression civil court as used in the clause does not include 
Revenue Court. (Bithal Das v. Shri Nath , 1947 A. L. J. 59 4 ; A. I. 
R. 1949 All. 360). But this Act applies to reveune courts in U P 
(Raghubir v. Haji, 1952 A. L. J. (Rev.) 54 ; 1952 R. D. 89). 
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... Th . e Insolvency Court is a special -court and not a Civil Court 
within the meaning of this clause. It has, therefore, no jurisdiction 
o ma ^e a reference of the disputes involved in an insolvency 
proceeding to arbitration. After the commencement of the insol¬ 
vency proceeding, the person proceeded against has no right to 
agree to a reference to arbitration. ( Mangi Lai v. Devi Charon , 
A. I. R. 1949 Nag. 110 ; 1948 N. L. J. 309). 

There is a conflict of judicial opinion among the various High 
i-<ourts upon the point whether the term “court” as defined in Sec- 
y) of the Indian Arbitration Act includes an appellate court. 

The Calcutta and Saurashtra High Courts have held that the word 

court does not include an appellate court. (Abani Bhushan v. 

n B n , Ch f^. d, ' a ’ 227 L C - 168 >' A - L R - 1947 Gal. 93 ; I. L. R. (1946) 

. . a * anc * Kanti v. Thakar , 2 Sau. L. R. 44) and consequently 
it is not competent for an appellate court to refer to arbitration 
matters in dispute between the parties. 

1 Recording to the Madras High Court, the expression “court” 
mcludes appellate court also. (Subramanyam Bhartu v. Dewdass 
Nayar, A. I. R. 1955 Mad. 693). 

According to Patna High Court, “court” in Section 2 (c) 
rf s an a PP e ^ ate court. (Thakur Prasad v. Baleshwar , A. I. R„ 
14 t/n 106 ) ; Mora Dhawa i v * Bhudar Lai , A. I. R. J955 All. 353 
r u ' ^ ,C> ^ J* 96). It may be noted that this Full Bench caso 

of the Allahabad High Court has reversed the cases of Sukrullah v. 
Rahman and Aluimi Lai v. Kishan. 

tj. ^ here is a divergence of judicial opinion in the Allahabad 
-High Court on the point. In Shukurullah v. Mt . Rahman Bibi , 

A. I. R. 1947 All. 304 ; I. L. R. (1947) Ail. 227, it was held that an 
appellate court had no power to make reference to arbitration in 
respect of the subject-matter of an appeal pending before it. It was 
held^ that under section 21 of the Arbitration Act, it is only the 
parties to the suit who are competent to apply for a reference to 
arbitration and that parties to an appeal are not so authorised. 

a * ater Allahabad case Munni Lai v. Kishan Prasad , A.I.R. 
1948 All. 443 ; I. L. R. (1949) All. 629, a contrary view was taken. 

It was held in this case that the word “court” includes appellate 
court. It was held that it was not necessary to give a restricted 
meaning to the word “suit'* in section 21 and the term will not 
exclude execution proceedings or appeals or other proceedings 
before a Civil Court which are in the nature of suits in which civil 
courts decide disputes between the parties of a civil nature. 

In the recent case of the same High Court Lakshmi Narain v. 
Ram Babu , A. I. R. 1953 All. 9, the view expressed in A. I. R. 1948 
All. 443 was followed. 
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The definition of “court” in this clause makes it clear that all 
oroceedings under the Arbitration Act will have to be taken to the 
Court which has jurisdiction to decide the question which forms the 
subject-matter of reference. (Narain Das v. Cooperative Society , A.I. 

R. 1953 Punj. 49). 

Clause (d) 

Legal representative—The definition of "legal represen* 
tative” in this clause has been taken verbatim trom the definition 
given in section 2 (11) ot the Code ot Civil Procedure. 

The following are the persons who are legal representatives : 

1. A person representing the estate ot a deceased person ; 

2. A person who intermeddles with the estate of the deceas¬ 
ed ; 

3. A person on whom the estate of a deceased person devolv¬ 
es on the death of the party acting in a representative capacity. 

Person representing the estate of a deceased person.— 

In the case of deceased persons who are solely governed by the 
Incian Succession Act and in other cases where probate or Letters 
of Administration have been obtained as regards the estate ot the 
•deceased, the executor or administrator, as the case may be, of a 
deceased person is his legal representative (Section 211 ot the Indi¬ 
an Succession Act). 

Person intermeddling with the estate of the deceased. • 

It is one of the essential tests with regard to the case ot persons 
who intermeddle with the estate of another before they can be 
called as legal representatives of the deceased persons that they must 
retain possession of property belonging to the estate with the inten¬ 
tion of representing the estate. (Nagendra v. liar an , A. I. R. 1933 
•Gal. 665 ; 149 I. G. 927). A Hindu widow taking an interest in her 
husband’s estate which devolved upon her under the Hindu 
Women’s Rights to Property Act, would be his legal representative. 
(V enkatasubba v. Jaganndha , A. I. R. 1946 Mad. 283 ; (1946) 1 M. 
L. J. 159). 

The expression “legal representative” must be interpreted in 
the widest sense to include a reversioner whose right will be affect¬ 
ed or might be affected if he survives the widow unless he is allow¬ 
ed to continue the suit or appeal. ( Gulzari Lai v. Sarju Bai , 1949 
A. L. J. 191 ; A. I. R. 1949 All. 604). So the expression includes a 
Hindu reversioner (on the death of a Hindu widow) who does not 
■claim under the limited owner but under the last male absolute 
* owner. ( Kailash v. Sheo Ranjan , A. I. R. 1952 Pat, 380). 
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ing wkh'theTssetfoTTh^^Lease^persori *° ^ intermeddl ~ 

tion of an executoror!° T exercise thc func * 
Vol. XIV, p. 147-48;. minist rator {Halsbury s Laws of England,.. 

legal £,5S£.d™ bm'So," **2? Tl' ^ ** ^ “ 

who is found to be trne ti e eaSCd ShouI . d be P ref «red to a person 
v. Lakhor Kuar, A. I. R. 1939 ° f the deceased - ( Sura r 

The following persons are legal representatives ; 

(a) Executors and administrators properly appointed ; 

(b) Ses S whS° ) ha i S * aken °u hi “ se,f dut!es and responsibili¬ 
ties which belong to the office of executor or adminis- 

estate - eVen th ° Ugh on, y ln res P ect of a part of the- 

^ vmrsh^) 1 - aW ’ whether the y take b V succession or by survi- 

(d) Reversioners when the action has been brought by or - 

gainst the widow representing her husband’s estate ; 

(e) Universal legatee ; 

The following persons are not legal representatives 


(a) 

(b) 

(c) 


(d) 

(e) 


f) 


Creditors who have received payments of the debts due 
for thc estate of the deceased • 

Persons dealing in the ordinary course of business with 
goods of the deceased received from another ; 

Persons who merely intervene for the purpose of preserv¬ 
ing the goods of the deceased or providing for his- 
iuneral or for immediate necessaries of his family ; 

Legatee of a part of the estate ; 

Persons taking possession of the property of the deceased 
trom the legatee of a part of the estate. (Nates*v. All — 

W M. 541 : 1950 Mw - N ' 3,1 

Persons who claim adversely to the rightful deceased? 
pawnor. (Saiya Ranjan v. Sarat y A. I. R. 1925 CaL 825>.. 
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Clause (e) 

Reference. —A reference is made by a particular arbitrator 
being appointed under the agreement to refer. (Ramchand v. Gobinu 
Ram , A. I. R. 1920 Sind 124 ; 56 1. C. 150). 

Where there is a submission in the terms of the Act and, in pursu¬ 
ance of it, either party appoints his arbitrator, the reference to 
arbitration is complete, and it is not necessary to follow it up with 
a formal reference to arbitrators named. {James Finlay v. Gut 
Dayal , A. 1. R. 1924 Sind 91 = 76 I. C. 660). It was held that— 

1. ‘reference’ means the actual submission of a particular 
dispute under the arbitration agreement to the arbitrator 
contemplated therein. 

2. Therefore, Paragraph 3 contemplates the reference of a 

dispute to arbitration by a party or parties without the 
intervention of the Court. ( Baranagore Jute Factory Co. v. 
Hulas Chand , A. I. R. 1958 Cal. 490 = 62 Cal. W. N. 734 ; 
P. C. Agganual v. K. N. Khosla , A. 1. R. 1975 Delhi 54). 

The suit in appeal was brought by the plaintiff-respondent 

against the appellants M, B and R who were brothers. The suit 
was decreed and tlie defendants appealed to the High Court. R 
was a minor and although his brother M was his certificated guardi¬ 
an but the latter having relused to act as the guardian the appeal 
on behalf of R was filed under the guardianship of one Mst. Ind- 
rani. When the matter came up for hearing before the High C >urt, 
an application v as filed saying that the parties had agreed to refer 
the dispute to arbitration. At that time R had attained majority 
and had engaged a counsel. The application for reference was 
signed by B and by another counsel who signed as Advocate tor 
the appellants and who was only engaged to plead and had no 
authority to act on behalf of the appellants. In due course the 
arbitrators filed their award. R objected that he was not a party 
to the reference. It was found that B had a general power of 
attorney in his favour executed by M for self and as the certificated^ 
guardian of R. It was contended that the authority of B must be~ 
deemed to have ceased after R had attained majority as no fresh* 
power of attorney was executed by R in his favour. It was held- 
under the circumstances by the Allahabad High Court that B hads 
authority to sign the application and to agree to refer the case to 
arbitration on behalf of all the appellants and furthermore the orab 
consent of the counsel bound the appellants. The mere fact that 
R did not sign the application for a reference was not enough to - 
invalidate the reference. (Madko Prasad v. Kanhaiya LaL 1945 A.. 
L. J. 36i). J 
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with the tbe company entered into an agreement 

Matter made * ty ( 1 ? e . rein caIled the fi rst agreement) whereunder the 
.atter made a provision for repayment of moneys advanced to it by 

the company and agreed also to be responsible to the company for 

S’"W“ nt l ° . Iatter of such of the outstanding loans made 
to V verifv mP T'h y t0 f the lndlvidual cultivators as the Society was able 
Z Ther f after on the 30th December, 1952, the Company 

scromf, 1 r ?r^ an0t ! 1 , er ag 1 ree r ment with the Society (herein called the 
rh _ o, a S re< L ment 0 m the form prescribed by the Rules made under 

rnmr> Ugai f a ct°ries (Control) Act for the supply of cane to the 

I- 1 ^° rthe SCaSOn 1952 ’ 53 * The price of the cane supplied 
nl C ^ hl f agreement was Rs. 15,92,000, and this arnoum the 

nf Ro * 7 t ! ie ^ ociet V a ^ ter deducting therefrom the sum 

u^^ 9,b66 “ 6 " 3 whlch u claimed to be due to it by the Society 
nder the first agreement, and on the 11th October, 1953 it obtained 

iro m the Society a receipt in full and final settlement of the price 

ot cane and commission payable to the Society in respect of the 
cane supplied during the 1952-53 season. In the following month, 

h*lar» VCr Society demanded from the Comany payment of the 
alance of the price of the cane supplied, namely, Rs. 2,39,666-6-3 

n p l : the Company declining to pay, the Society on the 30th * 

■ue^ember, 1953, purporting to act under clause (10) of the ‘second 
-,reem^nt, referred the matter to the Cane Commissioner for arbi- 
zi at ion. 1 he Company contended that the Cane Commissioner had 
-io jurisdiction to entertain the claim made by the Society. 

‘erms^ aUSS tbe second agreement was in the following 


Any dispute between the parties regarding the quality and 
~on it:on of the cane, the place of deliverv, the instalments and 
•omer matters pertaining to this agreement, 'shall be referred to 
arbitration in the manner provided for in the Rules. No suit shall 
uc in a civil or revenue court in respect of any such dispute.” 

. R ” le 23 0) of the Rules made under the U. P. Sugar Fac¬ 
tories (Control) Act, 1938, reads thus : 

Any dispute touching an agreement referred to in section 18 

V) or section 19 (2) of the Act shall be referred to the Cane 

commissioner for decision or, if he so directs, to arbitration. No 

-suit shall he in a Civil or revenue court in respect of any such 
dispute.” r ■ 

T^ e Allahabad High Court held that there was no dispute 
'touching the second agreement which could be referred to the 
c^ane Commissioner. There was no dispute as to the meaning of 
v.:he agreement and there was no dispute as to the amount due to 
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the society under that agreement. The Company paid the whole 
amount due for the price of sugarcane supplied and the commission 
■due to the Society after deducting a certain amount claimed to bo 
due to it under the first agreement and the Society gave the Com¬ 
pany a clear receipt in full and final satisfaction of its claim unc er 
the second agreement. The dispute that the society is now raising 
is that the amount deducted by the Company as due to it un er 
the first agreement was not due to it and therefore the amount was 
not liable to be deducted. This was a dispute which did not arise 
under the second agreement but arose under the first agreement. 
The dispute could not, therefore, be referred to the Cane Commis¬ 
sioner. It is true that the dispute put before the Commissioner took 
the form of a dispute under the second agreement inasmuch as it 
was said by the Society that the amount due to it under the second 
agreement was not paid by the Company. But in such cases the 
substance of the dispute has to be seen and not its form. 
Cooperative Development and Marketing Union Ltd. v. The Gauesh Sugar 

Mills Ltd., 1936 A. L. J. 711). 


Nature of consent underlying reference to arbitration. 

In a bare arbitration agreement, the consent of the parties is 
restricted to the fact that the disputes between them have to be 
decided by resort to arbitration. 


But when arbitration agreement includes also reference to 
arbitration, the consent of the parties would cover not only the fact 
that the disputes will have to be referred to arbitration out also 
;the fact that they are referred to arbitrators for decision. 


The disputes may be of two types : 

(a) present disputes and 

(b) future disputes. 

When the disputes have already arisen, then there is no diffi¬ 
culty in understanding that the consent of the parties that the 
disputes should be decided by resort to arbitration, would auto¬ 
matically include a reference of those disputes to arbitration. At 
first sight, the consent of the parties underlying a reference can exist 
only regarding past and present disputes and it cannot exist regard¬ 
ing future disputes, but this view, though plausible, is opposed to the 
conception of a submission or a comprehensive arbitration agree¬ 
ment comprising both the agreement to refer to arbitration and 
also the reference on which the system of arbitration in England 
and India has been based right from its inception till now. It is 
because the consent of the parties to the reference (as distinguished 
from a mere agreement to refer disputes to arbitration) can be 
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fomDreh p a nI a r e 3 Wrhten a g reemen t or submission or a written, 
of Tr!= arbltrat f n agreement »» advance before the arising 

become con- 

Darties ran hi- C * aw . ar ^ ltra V on * Therefore, the consent of the- 
trad on rP^r^T “ * d Y anc !i “ erring future disputes to arbi- 

hv th^ ajdham L - R - 5 96) and, therefore, the advance consent given 

cJn be l ° u reference of future disputes to arbitration, 

thenr^v dUP ° n When the d,s P utes actually arise. Therefore, 

to artfitS °TT °, f the panies to thc reference of the disputes 

necessarv afr^ ^ nd j. them throughout, and no fresh consent is 
necessary after the disputes have arisen. 


Distinction between arbitration agreement (an agreement 

to reter) and a reference.— While arbitration agreement is only 

a contract to refer, reference is a delegation of authority to a named 

tor and an agreement to be bound by the award. (Juntos 

S V ' G^dayal, A. I. R. 1924 Sind 91). Therefore an agreement 

ao.;™, 3 wu 3 rcference a re only distinguishable as separate trans- 

ArhR? ; hCre there is an agreement to refer in which no 
aronrators are named and a reference is made to an arbitrator in • 

sua nce of that agreement, the first is merely an agreement and 
v 5? n . d J A S ^e reference in the strict sense of the term. (Ramchand' 
* J n 9 ?• 1920 Sind. 124). Even in case of reference at the 

on stage, it will be valid and binding although no arbitrator 
flff oeen named. ^ (Bawa Chat girt v. Matnomal , 4 I. G. 359) Under 
f n ian Arbitration Act, 1940, arbitration agreement and a* 

reierencc have been separately defined by section 2 (a) and section. 
* (c) respectively. 


The definition of “arbitration 
comprehensive enough to include 

ments ;— 


agreement” in Sec, 2 (a) is 
two types of arbitration agree- 



On the one hand, it includes merely an agreement between 
the parties that disputes arising between them should 
be decided by arbitration. This is a bare arbitration 
agreement. It does not provide for a reference of the 
dispute to arbitration. It merely provides that disputes 
would be referred to arbitration. 


(2) n the other hand, the definition also includes arbitration' 
^"-nts which combine an agreement that disputes 
shall be decided by resort to arbitration with a reference 
ol the disputes between the parties to arbitration. 

It is only when the arbitration agreement is of the former' 
type, namely, a bare agreement that disputes shall be decided by*' 
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resort to arbitration, that an arbitration agreement is used separate¬ 
ly from the reference of disputes to arbitration. It is only when an 
arbitration agreement is of this type that a separate reference to 
arbitration would have to be made apart from the arbitration 
agreement, and this is why the two things have been separately 
defined in section 2 (a) and (e). But, because sec. 2 (a) is compre¬ 
hensive enough to include the latter type of arbitration agreement 
which combines both the arbitration agreement and the reference, 
that only the “arbitration agreement" is defined to include both the 
types of agreements while “reference ’ is not defined at all except 
to mean that it is a reference to arbitration. (P . C. Aggarwal v. 
K. N. Khosla , A. I. R. 1975 Delhi 54 : 1974 Rajdhani L. R. 596). 

Interpretation of reference.—A reference to arbitration 
should be read not in any pedantic spirit but so as to interpret 
broadly the intention of the parties. ( Thimmalai v. Nanjayyar , 
A. I. R. 1941 Mad. 266 ; (19*0 M. W. N. 879). 

Unilateral reference. —When it is desired to take advantage 
of an arbitration clause, it is necessary that the party seeking the 
reference should first call upon the other party to join in the sub¬ 
mission. An one-sided reference is illegal until and unless the other 
party has refused to join the reference. (Punjab Province v. Lahshmi 
Das , A. I. R. 1944 Lah. 149 ; 46 P. L. R. 50). 

When both the parties ha ,? e consented that the reference to 
arbitration should be made in a particular manner and have given 
their consent in advance, the actual reference to arbitration, accord¬ 
ing to the procedure agreed by both the parties in the compre¬ 
hensive arbitration agreement, has to be regarded as a bilateral 
reference inasmuch as it is based on the agreement of parties which 
includes not only the bare arbitration agreement but also the 
reference of future disputes to arbitration. Such a reference cannot, 
therefore, be said to be unilateral. 

A truly unilateral reference would arise when the agreement 
between the parties is restricted to the simple fact that the dis¬ 
putes between the parties would be decided by arbitration but the 
agreement does not include the reference of disputes to arbi¬ 
tration. 

To decide whether.— 

(a) the reference in a particular case is based on the previous 
consent of the parties, or 

(b) it is a unilateral reference by one of the parties, 

the agreement between the parties would have to be cons¬ 
trued. It is only if it does not include the reference that the ques¬ 
tion of unilateral reference would arise. (P. C. Aggarwal v K N 
.Khosla, A. I. R. 1975 Delhi 54 : 1974 Rajdhani L. R. 596). 



CHAPTER II 

ARBITRATION WITHOUT INTERVENTION 

OF A COURT 

3. Provisions impled in arbitration agreement 1 .. 

7 ar bitration agreement, unless a different intention* 
is expressed therein, shall be deemed to include the pro¬ 
visions set out m the First Scheduie in so far as they are 
applicable to the reference. 


Comment 

Object of the Section.—The object of section 3 is to intro¬ 
duce into all arbitration agreements a recognised set of rules its 
place of the provisions usually inserted in submissions to arbitration 

c f° r f f hC But P artles ma y exclude the provisions of the 

(«Js»«'l3,h‘EdUio°„, £’£>’. ^ * contrary intention. 

- . * n matt ers of interpretation the court is to be guided by the 
intention of the parties, and by what law an arbitration contract is 

?s'!s e i ed 1S ^ S V° L be determined by the intention of the 

E5X a' tn e \l"t a n Cl ° Gha ’ (1902) A - G ‘ 446 and Fatal ally v. 
Kfnmp, A. I. R. 1934 Bo m . 476 ; 36 Bom. L. R. U)05). Unless 

otherwise expressly negatived by the arbitration agreement, the 

matters provided for m the First Schedule will be implied in the 

submission. Where toe enactment requires anything to be done, 
it is not open to the parties to override the provisions of the cnact- 
ment ( Kamta Prasad v. Ram Dayal, A. I. R. 1951 All 7111. An 

arbitrators has to be made within the period fixed 

under the agreement unless the same is extended by the Court 

under section 28 of the Indian Arbitration Act. This is a statutory 

provision. Where a party seeks to set aside an award on the ground 

that it was delivered after the time fixed, it is not open to the other 

party to plead that the first party is estopped by conduct from 

challenging the award on that ground, as there can be no estoppel 
against the statute, (ibid). ™ 

This section provides for implied provisions in the arbitration 
agreement. The First Schedule to this Act gives the implied condi¬ 
tions ot arbitration agreements. 

4 - Agreement that arbitrators be appointed by 
third party.— The parties to an arbitration agreement. 



ARBITRATION WINHOCT INTERVENTION OF A COURT 


4 : 


S. 4] 


may agree that any reference thereunder shall be to an arbi¬ 
trator or arbitrators to be appointed by a person designat¬ 
ed in the agreement either by name or as the holder foi 
the time being of any office or appointment. 

Comment 


For meaning of arbitration agreement , see section 2 (a). 

Who may be appointed arbitrator. —The parties may ap 
point whomsoever they please to arbitrate on their uispuie. They 
may choose an arbitrator by lot or in any other way. It they 
choose an incompetent or unfit person, that is their oun alfair 
(Halsbury’s Laws of England, 2nd Edition, Vol. 1, p. 044). 

The parties may appoint a single arbitrator, or two or more 
arbitrators and an umpire, two or more arbitrator.' without umpire. 
(Abdul Shakoor v. Muhammad Yusuf, 19 A. L. j. 34b ; 4b All. 456 ; 
32 I. C. 42fc), or a number of persons, or e\en a foreign court. 
Where a reference is made to an association consisting of a large 
and fluctuating body of persons, who cannot sit as a tribunal., the 
association has power to appoint individuals to act as arbitrators, 
and the rules of the association will be binding on the parties. 
(Ganges Manufacturing Co. Ltd. v. lndra Chand, 33 Cal. 1169). In 
the above case, it was observed : 


“Where a dispute is referred to the award of a body of persons 
who can sit as a tribunal, then the arbitrators are not entitled to 
delegate their power to individuals. But where a dispute is referred 
to an association consisting of a large and fluctuating body of 
persons, who cannot sit as a tribunal, it must be taken that the 
parties intend that that body will carry out the arbitration in the 

only way in which it is possible to do so, vis., by individuals select¬ 
ed for that purpose.” 

A contract which provides that a dispute arising in relation 
thereto should be tried by a foreign court is considered a submis¬ 
sion of any dispute arising between the parties to the arbitration of 

such foreign court. (Fazalally v. Khimji , A. I. R. 1934 Bom. 476 * 
36 Bom. L. R. K)05). 

A mere agreement between two persons to be concluded by 
the decision of a third does not by itself constitute such third per¬ 
son an arbitrator. To give him that character, it should be intend- 
cd that such person should determine the dispute in a quasi - 
judicial way. no where technical expert is authorised to settle 
dispute merely by use of his skill and judgment, he is not an arbi¬ 
trator. (Des Ram v. Secretary of State , 165 I. C. 598 • A. I. R 1930 
Sind 201). 
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Any person who is under any legal or natural disability by 
virtue of any statutory provision or by reason of public policy can 
oe an arbitrator, for every person is at liberty to ichoose one whom 
he likes best for Ivs judge, and he cannot afterwards object to the 
manifest deficiencies of that one whom he has himself selected. 
C Hunting v. Railing , 8 Dowl, 879 ; Russel, p. 92). 

Normally an impartial person must be selected. The person 
selected to be an arbitrator should have no interest directly or even 
remotely in the subject-matter of controversy or in the parties. 
*‘The object as to interest only applies to the case of a concealed 
interest. For if the arbitrators have an interest in the subject of 
reference well known to the parties before they sign the submission, 
as if they refer to an owner of lands a question respecting the 
mode and expense of making a drain which will benefit the 
arbitrator’s own estate, the award is good notwithstanding his own 
interest.*’ {Russell, p. 93}. 


Subsequent acquisition of interest in the subject-matter of the 
reference disqualifies an arbitrator from continuing with his work. 
(Blanchard v. Sun Fire Office, 6 T. L. R. 365 ; Edinburg Magistrate v. 

Lownie , (1903) 5 F. 71). “If an arbitrator, unknown to one of the 
parties, has a personal interest in the subject-matter of the award, 
it would be improper that he should act as arbitrator, as the fact of 
his having such an interest might influence his decision. But in 
this case, as his interest was so small and was apparently unknown 
even to himself, it is impossible to say that it could have influenced 
his award in any way. ( Cooperative Hindustan Bank v. Bhola Nath 
31 I. C. 597, 19 G. W. N. 165). 

A necessary witness in a case is disqualified from acting as an 
arbitrator. ( Hogg v. Beljast Cor . 53 I. L. T. 62). 

In Madho Mai Kishore v. Firm Gurdial Radha Kishen> 63 I. G. 
1007, Sir Shadilal, G. J., observed : 

“It is well established rule of law that there should be the 
greatest good faith on the part of all the parties concerned in rela¬ 
tion to the selection and appointment of the arbitrator and every 
disclosure which might in the least affect the minds of those, who 
f- rc pr°P os i n g to submit their dispute to the arbitrament of any 
individual as regards his selection and fitness for the post, ought 
to be made, so that each party may have every opportunity of con¬ 
sidering whether the reference to arbitration to the particular in¬ 
dividual should or should not be made.” 

The known relationship of the arbitrator to one of the parties 
does not make the award invalid. ( Bykunt v. Peronath , 22 W. R. 
-447). But undisclosed relationship of an arbitrator to one of the 
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parties will affect the validity of an award. (Trustees of the Firm 
°f Motharam Dmdatram v. Finn of MayaJas Doulatram 78 1 G 
521 ; A. I. K. 1925 Sind 150). 

In an arbitration clause in a Government construct m con¬ 
tract. it was provide.] that the Chief Engineer was to act as the 
sole arbitrator, and that, it the Chief Engineer was unable or un¬ 
willing to act as a sole arbitrator, then he must appoint another 
person in his place as an arbitrator. The Chief Engineer had to 
perform two duties. Firstly, it was his duty to act as an arbitrator 
himseh and it he die. not do so, he clearly refused and neglected 
to perform the duties of an aibitrator. lli s second fumo ion was 
that if lie was unable or unwilling to act as a sole arbitrator he 
had to appoint another person in his place as an arbitrator. 

It was held that the second function of the Chief Engineer 
was the function performed by him not as an arbitrator but a- a 
persona designata having certain duties to perform. Therefore the 
case became one contemplated by section 4. The Arbitration’Act 
provides no machinery on the failure of the persona designata 
failing to act. The parties must, therefore, approach the court in 
these circumstances m the ordinary manner and either bring a suit 
for mandatory injunction or take such other steps in a civil suit as 
they may be advised but no appointment can be made by the court. 

if)55°P ° C° lls truGtion, 57 P. E. K. 192 -AIR 

5. Authority of appointed arbitrator or umpire 
irrevocable except by leave of Court.— The authority 

ot an appointed arbitrator or umpire shall not be revo¬ 
cable except with the leave of the Court, unless a contrary 
intention is expressed in the arbitration agreement. 

Comment 

.«.hoS;K: h '*■ «pp^. si. 


- 


(al according to the provision to that Effect in the arbitration 
agreement ; or 

(b) if the agreement is silent, then -according to the order 
Cal 427) • { fUlU A. I. R 1946 

d«Md? IeanSng ° f um P ire --An umpire is a third person who is"to 
a controversy or question submitted to arbitrator" in ca e 

of their disagreement. (. Blackstone ; Louis Dreyfus & Co. v. Fernanda! 
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A. I. R. 1940 Sind, 37 ; Yashovant Rao v. Dattatraya Rao, (1947) 
Nag. 631). If there is disagreement between the arbitrators, there 
is no award and the jurisdiction of umpire is attracted. In the 
absence of a contrary provision in the arbitration agreement the 
umpire must adjudicate upon the whole case, even if the arbitrators 
disagree in one point. It is really for the umpire to decide if 
there is a compromise or withdrawal of the reference which cannot 
be retracted. Even if there is a compromise, the umpire may 
make an award according to the compromise. In fact the umpire 
ought to embody the admitted clause or compromise in the award 
unless the parties invite him not to do so. (Probodh Kumar v. 
Union of India, 56 G. W. N. 436). 

Revocation of authority. —Once a valid submission has been 
made to an arbitrator, it is irrevocable without leave of the court 
under this section and if the arbitrator refuses or neglects to act, 
the procedure laid down by section 8 of this Act should be follow¬ 
ed. So long as the arbitrator holds his mandate unrevoked, the 
parties cannot appoint a fresh arbitrator. (Keshoram v. Peare Lal 9 
21 A. L. J. 209 ; A. I. R. 1923 All. 223). 

It was held that only under the Arbitration Act the Court 
can appoint a new arbitrator in place of a selected arbitrator. 
(Shiam Sunday Lai v. Bhairam Singh , 3 A. L. J. 185 ; Thorugan v. 
Chinna , A. I. R. 1927 Mad. 910 and Sadiq v. Nazir , 33 All. 743 ; 38 
I. A. 181 (P. C.)). But the court has inherent jurisdiction and it 
can, in the exercise of its inherent powers revoke a reference when 
it would be futile to proceed with the reference which is grossly 
irregular and defective. ( Parrathamma v. Subbamma, A. I. R. 1935 
Mad. 349 ; Anand Das v. Rambhusan , A.I.R. 1933 Pat. 566 ; Noraini 
v. Thirpal , A. I. R. 1935 All. 281 and Ahmed v. Cassum , A. I. R. 
1934 Bom. 388). 

Frustration of contract as a ground for revocation of 
authority. —If the objects of a contract which contains an arbitra¬ 
tion clause are completely frustrated by causes entirely beyond the 
control of the contracting parties to the arbitration, the clause 
comes to an end, and an arbitrator has no jurisdiction to deal with 
any question which may be raised, although neither party exercised 
a power of cancelling the contract under the clause contained in it. 

( Hirji Mulji v. Cheong Yue Steamship Co. 9 (1926) A. G. 495 ; 31 
Com. Gas. 199). 

Granting of leave by Court to revoke being discretionary. 

—Tne power of the court to grant leave is a discretionary power, 
to be exercised according to the circumstances of each particular 
case. 

The discretion of the court ought to be exercised in the most 
sparing and cautious manner, least an agreement to refer from 
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which all might reasonably hope for a speedy end of the strife, 
‘mould, only open tiie flood-gates for multiplied expenses and 
interminable delays. (Scott v. Van Sandam , (1841) 1 Q. B. 102 * 
Keioal Ram v. Dewan Chand , A. I. R. 1928 Sind 195). 


( The power to grant leave to revoke a submission is exercised 
bv the court in a sparing and cautious manner and unless the 
applicant can establish that there will be failure of justice if the 
reference is allowed to proceed, he will not be allowed to rev;oke. 
(Halsaury's Laws of England, Vol. I, page 449). 


When a party to a submission to arbitration feels aggrieved by 
tne arbitrators deciding improperly or erroneously to admit evi¬ 
dence which they should have rejected, his proper course is to apply 
to the court for leave to revoke the submission. On such applica¬ 
tion the court will accord or refuse such leave according to the 
circumstances* of each particular case that comes before it. The 
discretionary power should be exercised by the court in favour of 
the applicant if it appears to the court that the main object of all 
submissions to arbitration, which is to obtain speedy end of the 
strife, is not likely to be attained and the applicant is likely to be 
subjected to multiplied expenses and interminable delays by the 
conduct of the arbitrators, and leave to revoke should be accorded 
to the applicant in all cases where he can establish that there will 
be the failure of justice if the reference is allowed to proceed. 
(Fire Insurance v. Ahmad Bhai, 34 Bom. 1 ; 1 I. G. 14). 

Grounds £or revocation.—The House of Lords held that the 
court had power to give leave to revoke a submission where it 
appeared that the arbitrator was going wrong in point of law even 
in a matter within his jurisdiction. ( East and West India Docks Co 
v. Kirk and Rendall , (1887) 12 A. G. 738 ; 58 L. T. i58). 

A party may be released from an arbitration clause if he can 
show that— 

(a) the selected arbitrator is likely to show bias • or 

(b; there is sufficient reason to suspect that he will act 
unfairly ; or 

(c) he has been guilty of continued unreasonable conduct • 
or • 

{d) he has prejudged or formed an opinion about any 
matter likely to be referred to his arbitration. (M/s 
Foshan Lai* Sethi v. Chief Secretary, A. I. R.-1971 J. & r 

91 ; Fertilizer Corporation of India Ltd . v. M/s Domestic 
Engineering Installation , A. I. R. 1970 All. 31). 
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No hard and fast rule can be laid down as to circumstances- 
under which the court should exercise its discretion in granting: 
leave to revoke the authority of the appointed arbitrator. But the 
discretion should be exercised within the following two limits : 

(i) The power should be exercised only when the court is 
satisfied that a substantial miscarriage of justice will take place in 
the event of its refusal to grant the leave. ( Bkawalka Bros. v. Fateh 
Chand , A. I. R. 1952Gal. 294 ; 87 C. L. J. 71). 

(ii) The court should not lightly release the parties from their 
bargain, {ibid). 

In Gaya Prasad v. Firm Muthu Lai Budka Lai, A. I. R. 1925 
All. 202 ; 78 I. C. 1U50, the Allahabad High Court laid down the 
law on the subject as follows : 

“In giving leave to revoke a submission, the court shall be 
satisfied that a substantial miscarriage of justice will take place in 
the event of its refusal. It would be contrary to justice to give 
leave to revoke a submission to party, who as a consideration for 
a contract had agreed to submit any disputes whether of law or 
facts, which might arise, to arbitration, when he found the case 
going against him. The exercise of the power of giving leave to 
revoke is in general limited to cases where the arbitrators are ex¬ 
ceeding their jurisdiction or refusing jurisdiction or failing to do all 
that their jurisdiction requires them to do. The principle under¬ 
lying the exercise of the power to revoke is that the parties takes the- 
arbitrators for better or for worse, and that their decision is final 
as to law and fact ; unless a substantial miscarriage of justice may 
take place, leave ought not to be given. It is no miscarriage of 
justice for a party to be injured by bad law which he has agreed 
to be bound by. : ’ 

In arbitration in pending suits also, the court is empowered 
to grant leave to revoke an arbitration in a fit and proper case. 

Where a person is appointed an arbitrator as a representative of 
the members of an association, the fact that he subsequently lost 
the representative capacity will not result in taking away from him*; 
the authority of an arbitrator because the Arbitration Act makes 
no such provision. ( Jai Dayal •Pearey Lai v. Chumlal , 1950 A. L». J* 
698 ; A. I. R. 1951 All. 35*). 

Revocation by mutual consent.—Mutual consent is one of 
the grounds for revoking arbitration. If a concluded compromise 
in undisputed teims is placed btloie the court by all the parties* 
whether before or after an award has been made the court may 
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grant leave under section 5 of the Arbitration Act. ( Prafulla v. Pan* 
ohanan , A. I. R. 1949 Gal. 427 ; 81 C. L. J. 1). 

Revocation on account of excess or refusal of jurisdiction 

by the arbitrator.—See the above case of Gaya Prasad v. Muthu 
Lai. J 


Error of law is also ground for revocation. 

Insolvency of a party.— 1 he insolvency of a party may be a 
ground for granting leave under section \ (Ojioidl Receiver v. 
Ker sondiis t A. I. R. 1926 Sind. 209). 

Apprehension of bias as a ground for relocation.—It is 

not necessary to show that trie arbitration has, in fact, been biased. 
It would be enough to show that there is reasonable ground for 
apprehension that the arbitrator would be biased. (F<a'tt Samp v. 
hhouivdeo , 89 G. L. J. 3 32). In India, as in England, the court will 
not refuse an application for leave to revoke the authority of an 
appointed arbitrator on the ground that a party knows or ought to 
have known that tnc arbitrator by reason of his relation towards 
my party to the agreement of his connection with the subject- 
matter referred might not be capable of impartiality. (Bhuzualka 
Bros. v. Fateh Chand , A. I. R. 1952 Gal. 204). 

I -r* i « . . , 

nere is an mnerent jurisdiction in the court to intervene and 
supersede arbitration w here: such an order is necessary for the ends 
at Justice or to prevent the abuse of the process of the court. 
(Bhola Nath v. Raghunath , A. I. R. 192J All. 743). 

it is not necessary to prove that the arbitrator designate 

will necessarily act unfairly, but all that is necessary is to prove 

mat t!ide is likelihood ol a reasonable apprehension in the mind 

of one of the parties that the arbitrator may not act fairly. (Af/s. 

Kosnan Lai Sethi v. Chief Secretary, A. I. R. 1971 J. & K. 9i). If the 

arbitrator has prejudged certain matters or his mind is made lip on 

d..rtain matters which are likely to come up for adjudication before 

him, this by itself is a sufficient disqualification for the arbitrator 
to act as such. {ibid). 

Misconduct of arbitrator as a ground for revocation.— 

Lo " al ''""conduct is a term which is commonly used in reference to 
awards. It does not necessarily involve any moral turpitude or 
dishonesty on the part of the arbitrator. It is misconduct in the 
judicial sense of the word and has been described generally to 

mean an erroneous breach of duty on the part of the arbitrator, 

however honest, which causes miscarriage of justice. (Aboobakar 
T K k^i d Committee, Indian National Congress, 39 Bom. 

L. R. 476 ; A. I. R. 1937 Bom. 410). 
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In Williams v. Wallis , (1914) 2 K.B. 478 ; 110 L.T. 999, Atkin, 
J. observed : “With regard to main question, I think, the 
P u Y J^ge formed a misconception of the meaning of miscon¬ 
duct. It does not necessarily involve an imputation of personal 
urpitu e in the arbitrator. It really does not mean much more 
an such a mishandling of the arbitration as is likely to cause 
some substantial miscarriage of justice, and one instance of this is 
where the arbitrator refuses to hear evidence upon a material issue, 
it is clear that the evidence tendered by the appellant was material,., 
and if in fact the arbitrator did reject it, that, in my opinion, 

wou . e , evi . ence misconduct entitling the county Court Judge 
to set aside the award. 55 J 6 


, ie expression^ “misconduct” is of wide import and includes, 

• ? ° ne hand ’ bribery and corruption and, on the other, a mere 

- a * e . as j° au thonty^ conferred by the submission. An arbitrator 
o le down to rigid or technical rules of evidence or proce- 
ure. ut ha must observe the first principles of justice and act 
n accor ance with the principles of justice, equity and good cons- 
cience. (Carter v. Oakley Dunoan , 12 Mys. L. J. 31 ; 39 Mys. H.C.R. 


To induce the court to permit a party to rescind his submiss- 

stI ' on o grounds must have been laid before them. (James v. 
Attwood , / Scoll. 8*1). u 

Where there did not appear to have been any misconduct on 
e part of the parties or arbitrators, the court refused to direct a 
submission to be revoked. ( Woodcroft , in re. 9 D. P. C. 538). 

■ , Unreasonable delay on the part of the arbitrator amounts to 

5^ lscon duct. (Kishore Lai Ram Dayal v. Laxman Rao , A; I. R. 
1S40 Nag. 386). J 

revoke^ S5 ^ states the following chief grounds for granting leave to 

(a) Error of law ; 

(b) Excess or refusal of jurisdiction by arbitrator ; 

(c) Misconduct of arbitrator ; 

(d) Disqualification of Arbitrator ; 

(e) Exceptional cases. 

Application for leave to revoke. —The proper procedure to- 
be followed in moving for leave to revoke a submission under- 
section 5 is by application in the Court. 
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In order to revoke the authority of an arbitrator, a notice of 
revocation should be given to him before the completion of the 
award. (Nagaswamy Naik v. Rangaswamy Naik , 8 M. H.C.R. 46). 
But if one party to a submission has been guilty of such laches as to 
entitle the other party to repudiate the submission, the latter will 
not be deprived of his right to repudiate merely owing to the 
absence of formal legal notice of revocation. {Vishwas v. Bhalchand, 
A.I.R. 1931 Bom. 529 ; 134 I.G. 733). 

When an application for leave to revoke has been filed in the 
Court, the arbitrator should stay his hand and will be guilty of mis¬ 
conduct if he proceeds with the reference during the pendency of 
the application. (Dhanpat v. Kishinlal , 35 I. C. 536;. The autho¬ 
rity of the arbitrator cannot be revoked except with the leave of 
the Court. Where no such leave is granted the mere fact that the 
party has applied to the Court for revocation of the reference and 
also served a notice on the arbitrators that he does not want the 
matter to be decided by them, does not make the award of the arbi¬ 
trators invalid. {Ismail v. Mans Raj, A.I.R. 1955 Raj. 153). 

No party to an agreement to refer to arbitration can revoke the 
submission without just and sufficient cause for obtaining leave. The 
burden, of proving revocation for good cause is upon the applicant 
and it is not for the opposite party to prove the negative, i. e., the 
absence of good cause. 

Difference between an application under section 5 and 
that under section 34 —The difference between an application 
under section 5 and one under section 34 of the Indian Arbitration 
Act is a difference as to the point of time when the application is 
made. If the proceedings are commenced in court, application for 
stay is made under section 34, and if the proceedings have not 
been commenced in court, the application is made under section 5. 
The object of both the section is the same, namely, to prevent 
arbitration. There is, therefore, no reason why principles govern¬ 
ing an application for stay should not be applied to an appli¬ 
cation under section 5. {Bhuwalka Bros. v. Fateh Chand , AIR. 
1952 Gal. 294). 

Appeal. —No appeal lies from an order granting leave to 
revoke passed leave under section 5 which is not an order supersed- 

arbitration - (Section 39 (l) ; Bhaiyalal \\ Swani, A. I. R. 
1944 Nag. 152). 

Revision.— Where no appeal lies, an application in revision 

can be made if good grounds are made out. 

6. Arbitration agreement not to be discharged 
y death of party thereto. — (1) An arbitration agree- 
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ment shall not be discharged by the death of any party 

n°’n either a ? res P ects the deceased or any other party, 
shall, in such event, be enforceable by or against the 
legal representative of the deceased. 


(2) The authority of 
revoked by the death of 

appointed. 


an arbitrator shall not be 
any party by whom he was 


(3) Nothing in this section shall affect the operation 

o any law by virtue of which any right of action is ex¬ 
tinguished by the death of a person. 

Comment 

of nn C °P e .°* sect * on : Sub-section (1) provides that the death 

P ai ^ tC> an ar ki tra U° n agreement does not discharge the 

aa ' 1Gn a S reer nent, and on the death of any party the arbitration 
the^iecease^party? nrCe ^ b * or a S ainst the lc S aI xepresentative of 

Dartv° U ^" SeC ^ 0n i °f section provides that the death of any 
of the irbitrat ar ^ ltrat ^ on a g re ement does not revoke the authority 


a / \ CCO jd ln g.t° sub-section (3), the provisions of sub-sections (1) 
an .-) of section 6 do not come into operation if any right of act¬ 
ion l* extinguished, by virtue of any law, by reason of death of a 
party to the arbitration agreement. 


Sub-section (7) 

Enforcement of arbitration agreement on death of a 
part ,r . After the death of a party to the agreement in all cases 
pother than those in which the right of action is extinguished by 
his death) the agreement is enforceable by or against his legal 
representative. Ihis follows as a corollary to the rule that an 
arbitration agreement shall not be discharged by the death of any 
party thereto. Whether a legal representative of a deceased party 
is or is not bound by, or entitled to enforce, the contract to refer to 
arbitration, depends upon the nature of the right which forms the 
subject-matter of the reference, that is, upon the question whether 
the right is purely personal or survives to the legal representatives. 
(Ramji Ram v. Salig Pam , 14 C.L.J. 188 ; 11 I. C. 481). No option 
is left, after the enactment of this section, to the representatives 
of the deceased where the right survives. The representatives are 
not bound when the right is merely personal or, in other words. 
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where by operation of law the right of action is extinguished by 
death of a person. (Section 6 (3) ). 

Legal representative.—See Section 2 (d). 

Bringing of legal representatives on record—If, before 

the hearing has been concluded, one of the parties dies, all his legal 
representatives must be brought on record and. it any one refrains 
to join as plaintiff, he should be joined a> defendant. The leading 
Federal Court case on the subject is Tirtha Lai v, Bhusan Dctsi, A. I. 
R. 1949 F. C. 193. The fact" of this case are as follows :— 


By a registered agreement, dated 15th August, 1938, three 
brothers K, T and N,members of a Dayabhaga joii t family, appoin¬ 
ted an arbitrator for partitioning the joint lamb/ property. The 
agreement provided that none of the parties or .their representatives 
in succession could object to the arbitration. The arbitrator was 
authorised to make his sward in instalment; within h months but if 
more time was necessary to complete the work of partition, the 
arbitrator was entitled t > '- tend the ti ne b ; giving the three 
brothers intimation o - notice. K died during the pendency of these 
proceedings leaving his surviving five sons and a widow. K’s five 
sons expressed their willingness to abide i y the reference and they 
were treated as parties to trie proceedings. The existence »of K’s 
widow was ignored as neither the arbitrator nor the parties were 
aware of the fact that she was entitled to the same share as each of 
the iive sons under the Hindu Women’s Rights of Property Act, 
1937. On 10th February, 1940, the arbitrator gave a notice to the 
parties, namely, the two brothers and fire sons, of the extension of 
time for a further period of o months to complete the partition. A 
partial award was passed on 2nd October, 1'JfO after one more 
extension. 


It was held that as the widow was not made a party to the 
arbitration proceedings and as no notice of extension of time to 
make the award was given to her, there was no valid extension of 
time to make tne award and the defect was fatal to tue award so far 
as she is concerned. -K’s estate was not properly represented by his 
five sons in the absence of the sixth co-sharer (the widow) and, 
therefore, the award passed in herabsence and without notice to hei 
was not binding on her. Mihajan, J., observed in this case l 


“It is axiomatic that if a person is not a partv to, or properly 
represented in any proceeding, he cannot be bound by those 
proceedings. The ordinary rule of law is that in case of death of a 
party, a valid award cannot be given which will bind the estate 
unless the legal representatives of the deceased are made parties to 
the reference. This can be done by giving notice to them where 
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the reference is not through court and where proceedings for sub- 
stitution of the legal representatives is not necessary. As pointed 
out by bri Ashutosh Mukherjee, J., in Manindra Nath v. Mahananda 

°^ 9 * j** ^ L. J. 361, the submission to arbitration is 

not revoked by the death of one of the parties if the intention is 
tnat not merely the parties themselves should be bound by the 
ecision of the arbitrator but also their representatives-in*interest, 
u i t e hearing is not completed it will be necessary to bring the 
representatives of the deceased party on the record or to make 
em party to submission. If on the death of a party, his represent¬ 
ative in interest proceeds with the arbitration: and becomes a party 
o it, the award pronounced in the reference is binding on him. 

e principle that in a pending suit all parties must join in the 
reference also applies to aibitration out of Court. If one of the 

pc.r les ies and his representatives do not join, the reference would 
be bad. 


Sub-section ( 3) 


Examples when rights of action are extinguished. —The 

o owing rights are extinguished on the death of a party I— 

■ on k ,. Ri S ht of Pre-emption. (Dayabhai v. Chuni Lai, 38 Bom. 
and Kosela v. Gaya Prasad, 28 All. 424). 


2. Right for damages 
28 I. C. 455). 


for defamation. {Khan v. Gulam Mohd 


r> ^f^t f° r malicious prosecution. (Mahtab v. Hublal , 48 All. 

ruJui ani ! iumar v - Jiwan, A. I. R. 1941 Lah. 52 ; Manx ham v. . 
C hathibai A. I. R. 1937 Nag. 216 ; Palaniappa v. Raja of Ramnad, 

' i. K. 192b Mad. 243 , Gofal v. Ram Chandra , 96 Bom. 597). 

4 * Ri 8 ht of office. (Sardar v. Gulzar Alt , A. I. R. 1930 Lah. 


5. Suit for injunction. (Jasium v. Venkata , 5 I. C. 937). 

6. Suit for breach of betrothal. (Babu Bhai v. Nana Lai , 44 

Bom. 446). 

7* Suit for wrongful arrest. (Haridas v. Ram Das, 13 Bom. 

677). 


I. G. 


8. Suit for malicious 
823), etc. 


search. 


(Gadgi v. Firm of Marwadi , 38 • 


7. Provisions in case of insolvency. — (1) Where 
it is provided by a term in a contract to which an insolv- 
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ent is a party that any differences arising thereout or 
in connection therewith shall be referred to arbitration, 
the said term shall, if the receiver adopts the contract, 
be enforceable by or against him so far as it relates to any 
such differences. 


(2) Where a person who has been adjudged an in¬ 
solvent had, before the commencement of the insolvency 
proceedings, become a party to an arbitration agreement, 
and any matter to which the agreement applies is re¬ 
quired to be determined in connection with, or for the 
purposes of, the insolvency proceedings, then, if the case 
is one to which sub-section (1) does not apply, any other 
party to the agreement or the receiver may apply to 
the Court having jurisdiction in the insolvency proceed¬ 
ings for an order directing that the matter in question 
shall be referred to arbitration in accordance with the 
agreement, and the Court may, if it is of opinion that, 
having regard to all the circumstances of the case, the 
matter ought to be determined by arbitration, make an 
order accordingly. 

(3) In this section the expression ^receiver 5 in¬ 
cludes an Official Assignee. 


Comment 

Object of the section. —The purpose of section 7 is to stand* 
ardize the law as to the effect on an arbitration agreement and 
proceedings on insolvency of a party thereto. 

Applicability of the section. —Section 7 does not apply tc 
statutory arbitration. (Section 4b of the Arbitration Actj. 

Sub-section ( 1) 

If the receiver adopts the contract. —By sub-section 3; off 
this section, the expression “receiver” includes an Official Assignee. 
Where any part of the property of insolvent consists of unprofit**- 
able contracts, the Official Assignees may, by jwriting signed by 
him, at any time within twelve months after the insolvent 
has been adjudged insolvent, disclaim the property, provided 
that, where such property has not come to the] knowledge of the- 
Official Assignee within one month after such adjudication as- 
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aforesaid, he may disclaim the property at any time within twelve 
months a.ter he lias first become aware thereof. (Section 62 of the 

•rresidency-towns Insolvency Act). 


Section 64 of the Presidency Towns 
as follows :— 


Insolvency Act, 1909 runs 


“The Official Assignee shall not be entitled to disclaim any 
property in pursuance of section 62 (of the Act, 1909) in any case 
. .re an application in writing has been made to the Official 
^assignee by any person interested in the property requiring him to 
decide whether he will disclaim, and the Official Assignee has for a 

!° t ,V C ? ty ' ei . ght da > s after ths receipt of the application, or 
i , e y^nded period as may be allowed by the court, declined or 
neglected to give notice that he disclaims the property ; and, in the 
-asc o a contract, it the Official Assignee alter such application as 
-roresaid, does not within the said period or extended period, 
disclaim tne contract, he shall be deemed to have adopted it.” 


O? c ° rres P°nding provision in the Provincial Insol- 
PreshW a m d ther f for ? the P roced ure directed in section 64 of the 

rnf* i ht *7 i? Wn - S I ? s p lvenc Y Act cannot be followed in cases gove¬ 
rned by the Provincial Insolvency Act. 


Sub-section (2) 

contract is one to whicli sub-section (1) of this 
'houlrl it a PP^ lc ^^ e » tiie procedure given in sub-section (2) 

, -nnr!inV^/ 0 l ° VV u d ' ? e ‘ ore sub-section (2) can apply, the following 
-.oncivions must be satisfied I — 

(i) The contract of the adjudged insolvent containing an 
ai itration clause must have come into existence before 
e commencement of the insolvency proceeding. 

(.i) The matter to which the agreement relates should be 
etermined in connection with, or for the purpose of, 
the insolvency proceedings. 

(iii) The case should not be covered by sub-section (l) of 
section 7. 

(-) An application should be made to the Insolvency Court 
by any party to the contract or by the receiver, for an 
order, directing that the matter in question should be 
referred to arbitration according to the agreement. 

' * v ) The Court should be satisfied that, having regard to all 
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the circumstances of the case, the matter ought to be 
determined by arbitration. 


If the case is one to which sub-section (1) does not apply, in 
a case where the party interested has not served the Official Assignee 
with notice in writing under section 64 of the Presidency-towns 
Insolvency Act, in a case where the Official Assignee has nut adopt¬ 
ed the contract under the same section, or where there is no provisi¬ 
on for adopting the same procedure, then if any matter t-» which 
the arbitration agreement applies require to be determined in conn 
ection with insolvency proceedings, any other person t » tho agree¬ 


ment or the Official Assignee or the Receiver may apply to the 
court of insolvency for ti.e order directing that the matter in ques¬ 
tion shall be referred to arbitration in accordance with the agree 
mtnt, and the Court may make such order in a lit case. 


8. Power of Court to appoint arbitrator or 

umpire. — (j) In any of the following cases— 

(a) where an arbitration agreement piovides that 
the reference shall be to one or more arbitrators to be 
appointed by consent of the parties, and all the parties 
do not, after differences have arisen, concur in the ap¬ 
pointment or appointments ; or 


(b) if any appointed arbitrator or umpire neglects 
or refuses to act, or is incapable of acting, or dies, and 
the arbitration agreement does not show that it was in¬ 
tended that the vacancy should not be supplied, and the 
parties or the arbitrators, as the case may be, do not 
supply the vacancy ; or 

(c) where the parties or the arbitrators are required 
to appoint an umpire and do not appoint him ; 

Any party may serve the other parties or the 
arbitrators, as the case may be, with a written notice to 
concur in the appointment or appointments or in supp¬ 
lying the vacancy. 

(2) If the appointment is not made within fifteen 
clear days after the service of the said notice, the Court 
may, on the application of the party who gave the 
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notice and after giving the other parties an opportunity 

• of being heard, appoint an arbitrator or arbitrators or 
umpire, as the case may be, who shall have like power 
to act in the reference and to make an award as if he 

s or they had been appointed by consent of all parties. 

Comment 

Scope of 'the Section. —“Section 8 empowers the Court to 
- appoint an arbitrator or an umpire in certain cases so that the 
arbitration agreement may not become abortive. It provides a 
machinery for effectively working out and enforcing the arbitration 
agreement. The umpire appointed under this section has the like 
power to act on the reference and to make an award as if he were 
appointed by consent of the parties. The scheme and object of 
the section shows that the application under this section can be 
made by persons by or against whom the arbitration agreement is 
mutually enforceable.” ( Probodk v. Union oj India , A. I. R. 1953 
Cal. 385 ; 56 G. W. N. 436). Where the parties will not appoint 
any arbitrator or any appointed arbitrator refuses to act or is inca¬ 
pable of acting or dies and there is no machinery in the submission 
whereby an appointment can be obtained then after following the 
procedure laid down in sub-section (2) the judge may appoint an 
. arbitrator. (Wilson and Eastern Counties Navigation etc., in re, 

(1892) 1 Q. B, 81). 

% 

Applicability of the section. —Where in a pending suit the 
underlying object of the agreement was to entrust the determination 

• of the matters in difference to a person of their own choice and not 
that if the named aribtrator was unable Ito act for one reason or 

. another, the arrangement would automatically come to an end, 
section 8 read with section 25 of the Arbitration Act would apply 
to the case. ( Jawahar Lai v. Jagdish , A. I. R. 1951 All. 335 ; 6 D. 
Li. R. (All.) 146). 

Section 8 does not apply when arbitrators have been named 
in the arbitration agreement. ( Sunday Patrick v. Shival Das , 6 I. G. 

. B57). But see Bharat Construction v. Union of India, A. I. R. 1954 
-Cal. 606. 

Where a proposal to refer a dispute to arbitration and the 
nomination of an arbitrator are abandoned owing to an assurance 
by the opposite party, that the matter will be amicably settled, and 
a reference becomes necessary subsequently, then section 8 has no 
.application to the case and a fresh nomination of an arbitrator 
:anay be made. ( Firm of Khalsa Bros . v. Hari Ram, 83 I. C. 539 ; 

I. R. 1924 Sind 29). 
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Subsection (7) 

Clause ( a ).—In order to apply this clause, the following 
conditions must be satisfied :— 

1. There must be a valid arbitration agreement; 

2. There should be a provision in the arbitration agreement 
for the appointment of one or more arbitrators ; 

3. The arbitrator or arbitators is or are to be appointed with 
the common consent of all the parties ; 

4. The differences must have arisen ^between the parties to 
the agreement as regards subject-matter of arbitration ; 

5. All the parties do not concur in the appointment or 
appointments. 

6. Notice must have .been served by one party to another 
party or parties calling upon him or them to give his or their cons¬ 
ent to the appointment ; 

7. No consent has been given within 15 days after the service 
of the aforesaid notice ; 

8. Opportunity must be given to the defaulting party or 
parties to say his say before the court. 

If these above conditions are fulfilled, the court may appoint 
an arbitrator or arbitrators under clause (a) of sub-section (1). 

4. After differences have arisen.— The powers of the court 
' do not arise until differences have arisen and it is for the court to 

• decide whether in fact differences have arisen or not. ( Russell , 13th 
.Ed., page 116 and 15th Ed., page 185). 

5. All the parties do not concur.— This expression means 
all the parties to the arbitration agreement and, after any party’s 
death, legal representatives of the deceased party. A notice calling 
on the other party to name an arbitrator to act with one appointed 
by the party issuing the notice cannot possibly be construed as a 
notice to concur in appointing a single arbitrator under section 8 

• of the Arbitration Act, 1899. ( Sanday Patrick v. Shival Das , 6 I. G. 

■ 857). The Arbitration Act does not limit in any way the number 

of arbitrators, nor does it prevent the parties, if they cnoose to do so 
ar. a matter of business by common consent, altering the number or 
the constitution of the tribunal so constituted. ( Abdul Shakur v. 
-Mohammed , 62 I. G. 426 ; 19 A. L. J. 348). 
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When one of the parties to the arbitration agreement refuses 
to concur in the appointment of the arbitrator under the arbitration* 
clause, the other party has the option either to move the court, 
under this section or under section 2*J. There is nothing in section 
20 to compel the other party not to take recourse to this section 
It is his concern whether to apply under this section or under section 
20, and his application under this section cannot be rejected merely 
on the ground that section 20 is perhaps most appropriate. If a- 
relief can be had under this section, it will be available to him. 
(Balika v. Kedar Nath , A. 1. R. 1956 All. 377). 

Reference to a single arbitrator.—Many arbitration clauses 
provide that any dispute which may arise may be referred to an 
arbitrator and contain no provision as to the number of arbitrators. 
Under these circumstances, para 1 of the r irst Schedule of this 
Act applies and it will be presumed-that reference to a single arbit¬ 
rator was contemplated by the parties. An intention to refer to more 
than one arbitrator must be plain and beyond doubt so as to abro¬ 
gate the ordinary rule of reference to a single arbitrator. 

Caluse ( h ).—The court may appoint an arbitrator or arbitrators 
or umpire, as the case may be, in the following cases : 

1. Any appointed arbitrator or umpire— 

(i) neglects to act, or 

(ii) refuses to tict, or 

(iii) is incapable of acting, or 

(iv) dies. 


2. The arbitration agreement conte 
should be supplied or filled up ; 


II 


plates that the vacancy 


3. The parties or the arbitrators (as the case may be) do not. 
supply the vacancy ; 

4. Notice must have been served by one party to another 
party or parties ; 

5. No appointment has been made within 15 days of the 
service of the notice; and 


6. Opportunity has been given to the-defaulting party to say 
his say before the court. 

1. (i) and (if) neglects or refuses to act. —In explanation- 
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appended to section 9 of this Act, the Legislature has indicated 
what would amount to neglect or refusal to act. 

Where an umpire after completing the enquiries fall ill and 
returns the file but subsequently sign> the award and submits it 
within the time fixed by the court for delivery of the award, 
it was held that lie has not refused or neglect to act. The mere 
fact that an arbitrator declines to sign the award which has been 
arrived at by the majority c f me arbitrators, does not show that 
he has refused to act as arbitrat -r. (Ghissa v. Bhawani D:ns, A.L.J. 

683). 

Where the arbitrator save that he would act no further till his 
fees are paid in advance, such action amounts to act on his part 
within the meaning of this section and a new arbitrator can be 
appointed in his place. (Priyabrata v. Phcini , A, I. R. 1937 Cal. 
523). 

A refusal on the part of an arbitrator to act can be implied 
from his conduct, e. g., when he fails to submit the award within 
the fixed time. ( Narendra v. Brajeswari , 23 I. G. 812 ; A. I. R. 1914 
Gal. 448). 

When the appointed arbitrator expresses his unwillingness to 
• act and if the party concerned does not give notice under this sec¬ 
tion, it is not for the court to give any notice to him regarding 

supersession. ( Kasturi Lai v. Ram Chandra , A. L R. 1956 Raj. 129), 

Under an arbitration clause, the Chief Engineer has been 
given the option of either entering upon the reference himself or 
of appointing another arbitrator. His silence does not mean that 
he has neglected or refused to act. When a notice is served upon 
him to enter upon the arbitration, he can choose one of the two 
courses. He can reply and say that he is going to enter upon the 
reference or he can say that he is going to appoint some one else as 
the sole arbitrator. Upon the decision being taken, the provision of 
sec. 8 (1) (b) comes into play but, until then, it cannot be said 
that he has rejected or refused to act. ( Union oj India v. New India 
Construction , A. I. R. 1955 Punjab 172). 

1. (iii) Incapable of acting. —“It would appear that the 
word ‘incapable’ must refer to some incapability arising after the 
date of the appointment, or not known to the parties at that date. 
It is submitted that the court is not entitled to treat an arbitrator 
as incapable when the parties rightly or wrongly have considered 
him to be capable. The standard of capability must be the stan¬ 
dard of the parties who selected the arbitrator, and having selected 
him, they must take him for better or worse.’* (Russell on Arbitra¬ 
tion, P. 119, 13th Ed ). 

5 
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Incapability can arise due to various reasons. An arbitra- 
tor’s prolonged absence from the country, not knowing about his 
return ( Gada Dhar v. Ganga Prasad , 4 B. L. R. 89) or arbitrator’s 
transfer to an unknown address (Governet-General-in Council v. Asso¬ 
ciated Livestock , A. 1. R. 1948 Gal. 230) means that the arbitrator 
is incapable of acting. 

The contingency of being incapable of acting will never arise 
in the case of an arbitrator who is appointed by office. (Chief 
Engineer v. Harbans Singh , A. I. R. 1953 Raj. 30 ; 1953 Raj. L. W. 
310). 

Written notice to concur in the appointment.—In the 

absence of written notice the court has no jurisdiction to act under 
section 8. To proceed by the Court without notice amounts to 
material irregularity. (Narayan v. Ram Lagan , A. I. R. 1934 All. \ 
Durga v. Bharti, A. I. R. 1933 Oudh 540 ; Bharat Constrnction v. 
Union of India , A, I. R, 1954 Cal. 606). 

The notice should be served in the manner provided in sec¬ 
tion 42, 

The party himself can sign and serve the notice and what the 
party can do himself, he may do by means of an agent. The notice 
duly signed by the attorney of a party is valid. (Nalini Ranjan v. 
Union of India , 92 C. L. J. 220 ; A. I. R. 1954 Cal. 462). 

Sub-section (2) 

The court may appoint.—Kay, L. J. said in In re Eyer Cor¬ 
poration of Leister , (1892) 1 Q. B. 136: 

“I desire, however, not to bind myself with regard to the 
question whether the word ‘may* in the section may not in certain 
cases give a discretion to the court. I conceive that cases might 
arise where it would be necessary to excercise some discretion. I 
understand that in this case it is admitted that some of the matters 
in dispute were clearly such as came within and ought to be refer¬ 
red under the submission. In such a case, I do not think that the 
court would have a discretion to say that it would not entertain the 
application, assuming, of course, that all the necessary preliminary 
steps had been taken—that is to say, that there had been a sufficient 
notice within the section, and no appointment had been made with¬ 
in the prescribed days. In such a case I do not think the court 
ought to exercise any discretion if it has any ; its duty under such 
circumstances really becomes only ministerial. I, therefore, agree 
that for the purposes ©f this case, the word ‘may’ must be treated as 
equivalent to 'must*. But I do not wish to hold that in every case 



3. 8J AiwmitiTiON vfx trout rxTERVRNixON ok a court 67 

may’in this section is equivalent to ‘must.’” See also Go-balii v 

oT?,’ ’£k} ■ R ‘ 1919 Bom - 24 l 50 4 - G. 411 and Thakar v. Ram, 
JU 1. Li. 975). 

. ^ ie P ower of the Court to appoint an arbitrator only comes 

mto existence when all the terms of the section are complied with 

(ham Lagan v. Phatangun Lohar, A. I. JR. 1928 All. 674 ■ la29 
!-<. J. 31;. ’ 

Under section 8 (2), the Court is not competent to appoint an 

umpire in the absence of any notice on the arbitrators as required 
under section 8 (1) (C). 1 

When the court is called upon to appoint an arbitrator it must 
appoint an impartial man. When arbitrators chosen by the parties 
are available, the court will, in the absence of special circumstances 
-ompel the panics to abide by their contract. But where that is' 
not the case, a very strong and special case must be made out for 
the appointment of an employee of a party as arbitrator. (Nalini 
Ranjan v. Unton of India, A. I. K. 1954 Cal. 462). 1 

Opportunity of being heard.-Before the court exercises its 
jurisdiction, it is essential that the opposite party should be served 
with a notice and be given an opportunity of being heard. (Ganendra 

taoa a 7n ,“\ A -*- R ‘ 1926 GaL 730 ; J'gannath v. Ch'di, A I R 
1929 All. 144 ; Ram Rudh v. Nanak, A. I. R. 1932 Oudh 151). 

W i llC i rC a Case is re f crred to arbitration and the arbitrators 
returned the papers without submitting their award and the parties 
also expressed their unwillingness to arbitration, and theCourt 

c * prcssl y recording an order of supersession fixed a date for 
dure. d f n fi thc a ase a “ d pas . scd final orders, it was held that the proce- 

[bIh v KTi’29 i alez” eiv '" “ ,h ' p “““ for bd ”s 

JUo. ctn P l^Z ’h COUr ;- The >PPllc»>io» under thi, ,ec- 
' madc persons by or against whom the arbitration 

agreement is mutually enforceable. Russell says, "only persons 

rpplicaUonTtheC r f rbhr ™? a a gr«ment concerned can make 
application to the Court for appointment by it.” 

arhi*rf, aUU ^® *° toll ° W procodure under Section 8 (2).—If the 

° n °‘ ao ™ laat ' an ump lre, then under Section 8 (1) ( c) 
w.hhin y ^5^5‘o the arbitrators with a notice in writing and if 

Secdon 8f2?the Court hi lhe app ointment, then under 

asst Z.-2& & 
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while the arbitrators have to sit together to make the award, the. 
umpire is only called upon to act if the arbitrator have allowed 
the time to expire without making an award or have delivered to 
any party to the arbitration agreement or to the umpire a notice in 
writing stating that they cannot agree, the umpire then has to enter 
on the reference in lieu of the arbitrators and to make his award 
within two months (see paras 4 and 5 of the First Schedule), where, 
therefore, the arbitrators have agreed on all points, the umpire is 
not called upon to act at all. In the circumstances, it may be that 
the failure to appoint an umpire is not such a breach of the above 
provision as to vitiate an award and might amount merely to an 
irregularity which it is possible to waive. If on the failure of the 
arbitrators to appoint an umpire the parties do not follow the 
procedure laid down in Section 8 (2) of the Act but they appear 
before the arbitrators and produce all their evidence, they must be 
deemed to have waived the irregularity and are estopped from 
questioning the award subsequently on the ground of such irregu¬ 
larity. (Shambhoo Nath v. Hari Shankar Lai , 1954 A. L. J. 332). 

9. Power to party to appoint new arbitrator,. 
or in certain cases, a sole arbitrator. —Where an arbi¬ 
tration agreement provides that a reference shall be to 
two arbitrators, one to be appointed by each party, then, . 
unless a different intention is expressed in the agree¬ 
ment,— 

(a) if either of the appointed arbitrators, neglects 
or refuses to act or is incapable of acting, or dies, the 
party who appointed him may appoint a new arbitrator 
in his place ; 

(b) if one party fails to appoint an arbitrator, either 
originally or by way of substitution as aforesaid, for 
fifteen clear days after the * service by the other party of 
a notice in writing to make the appointment, such other 
party having appointed his arbitrator before giving the 
notice, the party who has appointed an arbitrator may 
appoint that arbitrator to act as sole arbitrator in the 
reference and his award shall be binding on both parties 
as if he had been appointed by consent : 

Provided that the Court may set aside any appoint¬ 
ment as sole arbitrator made under clause (b) and . 
either, on sufficient cause being shown, allow further 
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time to the defaulting party to appoint an arbitrator or 
pass such other order as it thinks fit. 

Explanation,—The fact that an arbitrator or umpire, 
after a request by either party to enter on and proceed 
with the reference, does not within one month comply with 
the request may constitute a neglect or refusal to act 
within the meaning of section 8 and this section. 

Comment 

Scope and applicability of the section. —The following 

^conditions must be fulfilled before a party can appoint a new 
-arbitrator :— 


1. There must exist a valid arbitration agreement ; 

2. The agreement must provide that a reference shall be to 
two arbitrators ; 

o. The said two arbitrators should be appointed one by each 
party ; 7 

4. The arbitration agreement must not express an intention 
the,power to appoint a new arbitrator is not to be exercised ; 

5. The party wishing to exercise the power must have 
appointed his arbitrator ; and 

6. Such arbitrator must have refused to act or be incapable 
or acting or have died. 


> u^ ie following conditions must be fulfilled before a party may 
oe allowed to appoint his arbitrator to act as a sole arbitrator 


l. There must exist a valid arbitration agreement ; 

. 2 ' J he a S reement mus ‘ provide that the reference shall be 

to two arbitrators ; 


3. 

party , 


The said two arbitrators are to be appointed one by each 


4. The arbitration agreement 
that the power to appoint arbitrator 
-be exercised • 


must not express an intention 
as a sole arbitrator should not 
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P art Y wishing to exercise the power must have 
appointed his arbitrator before service of notice; 

. b ‘ There must be a failure on the part of the other party to- 
ppoint an arbitrator either originally or by way of substitution ; 

^ F ? fteen . clear da Y s ruust have elapsed after the service of 
tr t otlce ln writing (by the party desirous of appointing his arbi- 
and 35 thC S ° le arbitrator ) asking to make the appointment ~ 

8 There must be failure on the part of the other party to 
make the required appointment. 

But the court may set aside such appointment on showing, 
su cient cause and may allow the defaulting party further time to 
appoint an arbitrator or may pass such order as the Court thinkr- 


The procedure laid down by section 9 has no application to- 
a |? ai r. ltradon agreement which provides for a reference to appoint— 
e arbitrators as distinguished from arbitrators to be appointed. 
{liartram v. Govindram , A. I. R. 1949 Sind. 24). 

This section does nbt apply where the reference is to three- 
arbitrators, one to be appointed by each of the parties, and the: 
third to be chosen by the two so appointed. (Smith and Nelsom 
fw 25 Q. B. D. 545 ; 63 L. T. 475). 

Where the arbitration clause provided that in case of dispute^ 
there was to be a reference to two arbitrators and that if the buyers 
failed to appoint an arbitrator the sellers would have power to* 
appoint an arbitrator on behalf of the buyers but no such power 
was conferred on the buyers in the event of the sellers failing to- 
appoint an arbitrator, it was held that the buyers in such an even¬ 
tuality had their rights under section 9. The Court observed :— 

“No such power was conferred on the buyers in the event of 
the sellers failing to appoint an arbitrator. It followed, therefore, 
that the buyers in such an eventuality had their rights under¬ 
section 9, Arbitration Act. Assuming the conditions laid down in- 
the arbitration clause had arisen and this fact is not admitted, to- 
the buyers had a right to nominate the arbitrator whom they had. 
appointed, to be the sole arbitrator in thejreference.” 

Section 9 will come into play only if a different intention i?~ 
not expressed. (E. D. Sasoon v. Ram Dutt, A. I. R. 1922 P. C_ 
874). 

Neglects and refuses to act.—See under comment tc> 

section 8. 
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Appointment is not complete till notified.— The appoint- 

ment of an arbitrator by a party is not considered complete until 

t has been notified to the other side and therefore it seems that the 

party who receives notice to appoint an arbitrator must not only 

make the appointment but also give notice of it to the other party 

within 15 clear days in order to avoid the appointment by the other 

party of his arbitrator to act as sole arbitrator in the reference. 
(Russell, 13 Ed., pages 129-30). 

Sole arbitrator.—Where all the conditions laid down in 
clause (b) of section 9 are fulfilled, the party who has appointed an 

®7 , ‘ ra '°, r ™ a y appoint that arbitrator to-act as a sole arbitrator. 

(yallabhdas Meghp v. Cowosji Framji, A. I. R. 1925 Bom. 409 • 27 

Bom. L. R. 568). Under clause (b), fifteen clear days are allowed 
to the other party to appoint his arbitrator, and in case of default 

the first party may appont a sole arbitrator. (Sukhmal v. Babulal, 
18 A. L. J. 6o2 ; 42 All. 525). 


Distinction between section 8 and section 9.—Section 8 
re ers to the power of court to appoint arbitrator or umpire in cases 
t neglect, refusal to act, incapacity of acting and death of the 
appointed arbitrator or where the parties do not concur in the 
appointment of an arbitrator or arbitrators. But section 9 empowers 

l C T ° T l rt t0 , ap P 01 A nt arbitrator as the sole arbitrator. (Balmokand 
v. Uttamehand, A. I. R. 1927 Sind 177 ; 100 I. C. 890). Section 9 

floes not refer to an arbitration agreement in which provision is 
made for a reference to appointed arbitrators, but it- deals with an 
arbitration agreement in which provision is made fo'r a reference to 
two arbitrators, one to be appointed by each party. 


— i •, . as to appointment of three or 

more arbitrators. (1) Where a arbitration agreement 
provides that a reference shall be to three arbitrators, one 
to be appointed by each party and the third by two 
appointed arbitrators, the agreement shall have effect as 
it it provided tor the appointment of an umpire, and not 

tor the appointment of a third arbitrator, by the two arbi¬ 
trators appointed by the parties. 

(2) Where an arbitration agreement provides that 
a reference shall be to three arbitrators to be appointed 
otherwise than as mentioned in sub-section (1), the award 

o he majority shall, unless the arbitration agreement 
otherwise provides, prevail. B 

(3) Where an arbitration agreement provides for the 
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appointment of more arbitrators than three, the award 
of the majority, or if the arbitrators are equally divided 
in their opinions, the award of the umpire shall, unless 
the arbitration agreement otherwise provides, prevail. 

Comment 

. Scope of the section. —Section 10 makes provision for cases 

in which more than two arbitrators are appointed. The first two 

sub-sections of this section deal with the case of arbitration by three 

arbitrators, this being sub-divided in two classes, viz., firstly, where 

the agreement provides for the arbitrator appointed by each party 

and the third by the two appointed arbitrators, and secondly, where 

more than two arbitrators are to be appointed in some different 
way. 

Sub-section (1).—It provides for cases when a third arbitra¬ 
tor appointed by the two appointed arbitrators would be considered 
as an umpire. In Smith v. Ludha Ghela , 17 Bom. 129, the contract 
in dispute provided that disputes between the parties were to be 
referred to the arbitration of two merchants and that should the 
arbitrators be unable to agree, they should appoint an umpire. 
The plaintiffs and defendants referred their disputes to two arbitra¬ 
tors. These arbitrators disagreed in their report and referred 
the case to the Bombay Chamber of Commerce for the appointment 
of an umpire. The Chamber of Commerce appointed an umpire 
who made his award. Bailey, C. J., held that the appointment of 
the umpire was invalid and observed ; 

“The arbitrators were themselves to exercise the authority 
conferred upon them and could not delegate such power to anyone 
else. Consequently the appointment of an umpire in a manner 
totally different from that which the parties had agreed for, was, 
in my opinion, an invalid appointment.” 

Where there is a special method provided in the arbitration 
agreement as regards the appontment of an umpire, that method 
must be strictly followed. {Bates v. Townley , (1847) 1 Exch. 572). 

In the Act there is no mention of any particular method of appoin¬ 
ting. It seems, therefore, that parol appointment is vaild in absence 
of any provision in the arbitration agreement or in the statute under 
which the appointment is made. 

In a case where arbitrators disagree on the matters referred to 
them and the necessity for umpire becomes established, it may well 
be that the omission of the arbitrators to appoint an umpire before 
they enter upon the submission will be fatal to the whole proceed¬ 
ings. But when no disagreement between the arbitrators occurs^ 
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the omission to make the appointment of umpire is not a defect 
amounting to legal misconduct on the part of the arbitrator. k Louis 
D reyfus v. Hetnandus , A. I. R. 1940 Sind 37). 

An appointment of an umpire by lot is bad. (Re. Casse !, (1829) 
9 B. & G. 624). In this case, it was said : “The appointment of 
the third person must be the act of the will and judgment of the 
two, must be the matter ot choice and not of chance unless the 
parties consent to or acquiesce in some other mode. 

Where in an action for dissolution of partnership, the matters 
in difference were referred to arbitration, and two arbitrators were 
appointed, and the two arbitrators met at an hotel to appoint an 
umpire, and each man nominated a man unknown to the other and 
put the two names into a hat and directed the waiter to draw one 
out and the lot fell upon Brown, the person dominated by the 
plaintiff’s umpire, on motion on behalf of the detendant, it was 
held that the arbitrators not knowing whether the persons respectiv¬ 
ely nominated by each other were fit to act as umpire, the appoint¬ 
ment was bad. An arbitrator entrusted with the duty of appointing 
an umpire has no right to evade his judicial duty by leaving the 
appointment to chance. (Peseod v. Pescod, 58 L. T. 76). 


But an umpire may be app nnted by lot if the parties to the 
reference assent to such a mode of election. (Taylor v. Biekhouse , 
20 L. J. Q. B. 233). But acquiescence in order to preclude a partv 
•from objecting to the nude of appointment, must be with full 
knowledge ot all the relevant tacts. ( Russell , 15t.i Edition, p. 318). 


Time for appointment of an umpire —Under clause 2 of 
the first schedule, an umpire is to be appointe 1 not later tuan one 
month from the last date of the arbitrators’ app jintments. Arbitrat¬ 
ors having power to appoint an umpire may elect one before they 
enter upon the matter referred to them. (Bites v. Cooke, 9 B. & G. 
407). The appointment of an umpire is not effective unless he 
accepts the office. ( Russell , 13th Ed., p. 319). The appointment 
of an umpire by acceptance.of the office exhausts the power of appo¬ 
intment and the appointers have no power to revoke the appoint¬ 
ment. ( Russell , 13th Ed., p. 317). 


Stamp on written appointment of an .umpire.— Th e 

appointment of an umpire made in writing by two arbitrators reqai- 
res no stamp. ( Russell , 13th Ed., p. 314). 


Arbitrators sitting with umpire.—-Where arbitrators have 
power, if they should not agree, to appoint a third person to be 
umpire in, or to concur and join with them in, considering and 
determining all or any of the matters referred, such third person 
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effect of EpofataMt ' 0 ‘u ird arbitrator but an umpire, and the 
and hear and con that he ? t0 sit w . ith the arbitrators 

In an award to make an a ma * ters referred and, if they do not agree, 
merely upon tho“e in whfcWB UP T M matters referred and not: 

Robert!*,, 27 L J E x 301) Y d ° not agree ' (Winteringham v. 

trator ThC dUt ’ e * ° f 30 Umpire are ide ntical with those of an arbi- 

of the maioritv M i"i 3 fAT In C3 ? e ° dd number °f arbitrators the award 

the abitrators are to w'l’ case . of cven number of arbitrators, 

from the latest date p P 01 . nt an um P ire not iater than one month 

of the First SchednI p/ ^ respc ^ tlve appointments, (vide para 2 

falling under Vh^ K* Cases ° f vacanc V» refusal, etc., the cases 
g nder this sub-section are governed by section 8. 

account by ° n - ly t ° r ? arbitrators i« not invalid on that 

X l H 5 3rt u S have a grccd to be bound by the award 
« rAA? a i? an , d c° ther arb; trator has refused to act. (Pitambar 

SJSft %?Zr-‘ 9! ? *■£■ !■(*«■) 178 : 1952 R. D. 324 ■ Anar 

thrL « Pa i 4 ° ; ‘ Where a dis P ute is referred to more than. 
as one exnres\Tv S ’ the r . cf . erencc b V sub-section (3) must be regarded 

rity shad prevail. C ° main,ng 8 PrOVi$ ° that the award of thc -ajo- 


. P°wer to Court to remove arbitrators or 
umpire in certain circumstances.— ( 1 ) The Court 
may, on the application of any party to a reference* 
emove an arbitrator or umpire who fails to use all reas-^ 

S™' despa 4 tch l n enterin g on and proceeding with the 
reference and making an award. 


i The Court may remove an arbitrator or umpire 

who has misconducted himself or the proceedings. 

(3) Where an arbitrator or umpire is removed 
under this section, he shall not be entitled to receive any 
remuneration in respect of his services. 

€€ (4) For the purposes of this section the expression 

proceeding with the reference” includes, in a case where 
reterence to the umpire becomes necessary, giving notice 
oi that fact to the parties and to the umpire. 
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Comment 

Removal of arbitrator or umpire by court. —The Court 
may remove an arbitrator or umpire ‘in the following circums¬ 
tances :— 

(1) On the application of any party to a reference to remove 
an arbitrator or umpire who fails to use all reasonable dispatch in 

entering on and proceeding with the reference and making an 
•ward ; 

(2) Ohen the arbitrator or umpire has misconducted himself 
or the proceedings. (Section 11 (1) and (2) ). 

Thus Section 11 empowers the court to remove a dilatory 
arbitrator or umpire or one who misconducts himself or the proceed¬ 
ings. It gives discretion to the court in the matter of removal of an 
arbitrator or umpire. Where the - arbitrator fails to use all reason¬ 
able dispatch, the party has to make an application to the court 
without which it cannot have jurisdiction to remove the delinquent 
arbitrator. Where the arbitrator or umpire has misconducted him¬ 
self or the proceedings, it is not necessary that an application should 
be made by the party to the reference in this behalf. 

Sub-section (1).—In Kesholal RamDayal v. Laxtnan Rao , A. I. 

R. 1940 Nag. 386 ; (1940) N. L. J. 393, the court observed as fol¬ 
lows : 

“Unreasonable delay on the part of the arbitrator amounts to 
legal misconduct, as is laid down in Coley v. Dacosta , 17 Gal. 200 and 
Bhagilal v. Chimanlal , A. I. R. 1928 Bom. 49 ; 107 I. G. 707. In 17 
Cal. 400, the delay was not for more than a year and there it was 
held that it was such a delay as entitled a party making the submis* 
sion to the arbitration to revoke the reference and withdraw the 
proceedings from the arbitrator. In 107 I. G. 707, the delay was 
about five years but the length of the delay was not the criterion 
for the decision of the case. What is necessary in such a case of 
arbitration is that cnce an arbitrator is appointed, the parties to the 
arbitration are entitled to insist that the arbitration should be 
proceeded with reasonable speed and, if there be an unreasonable 
delay which is unexplained and not justified by the circumstances 
of the case, the parties to arbitration will be justified in revoking 
the reference and if an award is given after long delay they will be 
entitled to ask the court not to file the award.” 

. now the time is fixed by paras 3 and 5 of Schedule I of ther 

i • . _ para 3 of the First Schedule, the 

arbitrators are bound to make their award within 4 months frorm 
the date of reference or after having been called upon to act by 
notice in writing from any party to the arbitration agreement oir 
within such extended time as the court may allow. If they fail to 
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So the period of four months 


(i) when the arbitrator enters on the reference, or 


(ii) after having been called 
from any party to the arbitration 


upon to act by notice in 

agreement. 


writing 


.. , Para 5 . of the First Schedule to-the Arbitration Act, 1940 pro¬ 
vides that the umpire shall make his award within two months of 

entering on the reference or within such extended time as the court 
may allow. 


Dispatch means rapid performance. The arbitrator or umpire 
lias to finish the work within the time prescribed above. 

Subsection (2)—Misconduct._“It is difficult to give an exhaus¬ 
tive definition of what amounts to misconduct on the part of an 
arbitrator or an umpire. The expression is of wide import, includ- 
ing on the one hand bribery and corruption and on the other a 

mere mistake as to scope and authority conferred by the submis¬ 
sion. (Halsbury , Vol. I, p. 478). 


T ] ie word “misconduct”, it would seem, may be construed in 
its widest sense and need not be confined to the kind of misconduct 
which was necessary to justify the setting aside of an award, i. e. 9 

L ° s , on ? e , act c ° ntrar y to the natural -justice. (Russell on Arbitration . 
13th Ed., p. 147). 


In the < r ase In ye Halland Hinds,{ 1841) 10L. J. G. p. 210, Tin- 
dal, G. J., said ; v 

The mistake as a matter of carelessness is so gross as to 
-amount, although not in a moral point of view yet in a judicial 
sense of that words to misconduct on the part of the arbitrators.” 

In Gunnis v. Amanmal Tulsidas , 83 I. G. 353 ; A. I. R. 1923 
Sind. 75 (FB), the court observed as follows : 

“The question turns upon the meaning to be attached to mis- 
- conduct. It has been suggested that the arbitrators behaved in any 
other way than has honourable gentlemen. But the term “miscon¬ 
duct has in the legal sense a wider significance than personal be¬ 
haviour. At page 387 of the Russell's Arbitration, 10th Edition, is 
the following passage : “Legal misconduct is an ambiguous term* 

* though commonly used. It would seem that it means miscon- 
•iduct.in the judicial sense of the word, not from a moral point of 
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view, and means, for example, some honest though erroneous breach 
of duty causing miscarriage of justice.” 

The word “misconduct” does not necessarily comprehend or 
include misconduct of a fraudulent or improper character, but it 

does comprehend and include action on the part of the arbitrator 
which is, upen the lace of it. opposed to all rational and reason¬ 
able principles that should govern the procedure of any person who 
is called upon to decide upon questions in difference and dispute 
referred to him by the parties. An arbitrator will be guilty of 
misconduct when he takes no evidence on the matter re' erred to 
him and lias not allowed a party an opportunity of proving his 
contention. Y\ hen objection is taken on that score to the proceed¬ 
ings of an arbitrator, the court must consider whether there really 
have been any proceedings before himupon which he would come to 
any decision either one way or the other. (Dcoki Nandan v. Rci' 
Kumar , 9 A. W. N. 12-*). ’ J 

The term “misconduct” simply means legal misconduct. Legal 

misconduct is a term which is commonly used in ref erence tc 

awards. It does not necessarily involve any moral turpitude or 

dishonesty on the part of the arbitrator. It is misconduct in the 

juoicial sense of the word and has been generally described to 

mean an erroneous breach of duty on the part of the arbitrator. 

however honest, which causes miscarriage ot justice. Misconduct 

is a question of fact in each case and has to be ascertained from the 

facts of the entire proceedings before the arbitrator. It really lies in 

the conduct of the arbitration proceedings and the onus of proof 

lies on the party who alleges it. The court never sits in appeal 

from the award of an arbitrator. Its function is to see whether the 

grounds of misconduct alleged by the party have been strictly 
found. 7 


K. B 


In Williams v. Wallis & Cox , (1914) 2 K. B. 478 • 83 L 
. 1296 ; 110 L. T. 999, Lush, J., obrerved as follows : 


J 


♦ 


“Misconduct is not necessarily personal misconduct. If an 
arbitrator for some reason which he thinks good declines to adjudi- 
cate upon the real issue before him, or rejects evidence which, if he * 

had nghtly appreciated it, would have been seen to be vital, that 

decide ”^ ndUCt ^ hcaring of the ma tter which he has to 


Atkin, J. observed as follows : 

“With regard to the main question, I think, the Deputy Judge 
formed a nusccncepticn ol the meaning of misconduct. It does not 
necessarily involve an imputation of personal turpitude in the arbi- - 
Uatcr. It i tally does not mean much moie than such a mishandling. 
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of the arbitration as is likely to cause some substantial miscarriage 
of justice, and one instance of this is where the arbitrator refuses 

• to hear evidence upon a material issue.” 

The word '‘misconduct’ 5 as used with reference to arbitrations 

• d° es n °t necessarily or at all imply anything in the nature of fraud* 
It certainly may include cases where the arbitrator has failed to 
perform the essential duties which are cast upon him as an arbitral 
tor as he is occupying a quasi-judicial position. ( Bhogilal v. Chiman - 

. lal, A. I. R. 1928 Bom. 49 ; 30 Bom. L. R. 92 ; 107 I. C. 707). 

Misconduct on the part of the arbitrator must be misconduct 
in carrying out the | terms of the reference and within the scope of it. 
Anything beyond that is action without jurisdiction, whether or not 
' it may amount to misconduct also. ( Ramswami v. Venkatarma , 49 
M. L. J. 523). But when parties have agreed to abide by the deci¬ 
sion of a tribunal of their own selection unless there has been 
something radically wrong and vicious in the proceeding, it must 
< not be set aside. Failure to observe the highly technical web of 
procedure and rules of evidence which surrounds judicial proce- 

• dure does not amount to misconduct. ( Maung Shwe Hpu v. U. Min 
Nyum , A. I. R. 1925 Rang. 383). 

Does the failure of arbitrators to examine the parties and their 
; witnesses amount to misconduct ? In the Allahabad case Lachmi 
Narain v. Sheonath Pande , A. I. R. 1919 All. 98 ; 54 I. G. 433 ; 18 
A. L. J. 78, Lindsay, J., said : 

“It is argued here that the mere fact that the arbitrator deci- 

• ded the case of his own knowledge and without taking any evidence 

• does not amount to misconduct. The matter has to be determined 
in the light of the language of the agreement by which the dispute 
was referred to arbitration. If the parties agreed that the arbitrator 

• should decide the dispute between them on his own knowledge and 
further agreed that there was no need for him to take any evidence, 

•• no misconduct can be imputed. But there is nothiag in the langu¬ 
age of the agreement to suggest that it was the intention of the 
'parties that the arbitrator should act soley upon his own knowledge 
of the facts. That he has done so is fatal to the award, in which he 

• expressly says that he has decided the case upon the basis of his 
own knowledge.” 

In the case Amir Begum v. Badruddin , A. I. R. 1914 P. G. 105 j 
.23 I. G. 625 ; 36 All. 336, Lord Parmoor, delivering the judgment 

• of the Judicial Committee of the Privy Council, said : 

“If irregularities in procedure can be proved which would 
-amount to no proper hearing of the matters in dispute, there would 
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refused by the learned Judge of the first instance, upon the ground 
that the defendant had acted improperly in using the letter. The 
Court of Appeal observed : 

‘‘Then as regards the letter itself, upon which the learned? 
Judge in the court below has laid so much stress, it is perfectly true 
that it was a very improper thing for the defendant’s attorneys to 
use a letter in evidence which was written without prejudice, and, 
obviously in the course of negotiation between the attorneys on both 
sides for an amicable adjustment of the plaintiff’s claim. Com¬ 
munications, such as these are clearly inadmissible in evidence. They* 
are excluded on the ground of public policy and convenience, and * 
the rule of law which excludes them is as binding upon the arbitr¬ 
ators as upon the Courts of Justice, notwithstanding section l of the 
Evidence Act. One is only surprised that a rule, so well-known. 
amongst professional men, should have been transgressed, in this 
instance, by the defendant’s attorneys...After all, the utmost that can? 
be said is that the arbitrator made a mistake in receiving and using 
as evidence a document which, according to law, ought not to have 
been received. It is not suggested that he knew that he was doing 
wrong nor does it even appear that the plaintiff’s advisers who were 
present, objected to the letter being received, upon the ground that 
it was written without prejudice. They objected on a different ground. 
Under these circumstances, we think that there was no sufficient- 
reason to justify the learned judge in refusing to confirm the award. 
His decision will, therefore, be reversed, and our order will be 
that judgment be given in accordance with the award in the usual . 
way.” (See also Das & Co. v. Broach Electric Supply Co., 30 Bom. . 
L. R. 90 ; 108 I. C. 18 ; A. I. R. 1928 Bom. 55). 

Therefore where the arbitrator allows to be given and acts . 
upon evidence which is absolutely inadmissible and goes to the very 
root of the question before him, the award may be set aside, not¬ 
withstanding that the parties may have agreed that they should not . 
be bound by the rules of evidence. {Watford Baker & Co. v. Macfie 
& Sons, (1915) 84 L. T. K. B. 2221 ; 113 L. T. 180). In this case 
Lush, J., observed : 

“In may be that the rules of evidence which are acted on 
these courts may not be strictly enforced in proceedings before a 
lay arbitrator. It is unnecessary to express an opinion whether that . 
is so or not. But when it appears that an umpire allows to be given, . 
and acts upon, evidence which is absolutely inadmissible, and which, 
goes to the very root of the question before him, this court has., 
ample jurisdiction to set aside the award on the ground of legal... 
misconduct on the part of the umpire.” 

In In re Keighley Aiasterad & Co., (1893) 1 Q. B. 405, Lord*. 
Esher. M. R-, said : 
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‘*The parties have agreed to go to an umpire, who is not bound 
by the strict rules ot evidence enforced in a court, and to be bound 
by his decision ; and in our judgment the court ought not to fetter 
the arbitrator or the parties by its own rules of evidence, but should 
consider whether something has been discovered since the award 

which the arbitrator might think material, and which alter his 
decision. ” 

^ This rule is, of course, comrary to the decision laid down by 
Chief Baron Alexander in the case At to rney ’General v. Davison, 4 
Mode. & Y. 160 where he observed:— 

“But I have already understood that arbitrators are bound bv 
the same rules of evidence as the courts of law.” 

view expressed by Lord Esher in In rc Keighley Maxtead 
7 Co., is scarcely in accord with the decision of the House of Lords 
in the case of East & West India Dock v. Kirk and Randall, 12 A. C. 
738 ; 57 L. J. Q. B. 295. 


But in India an award of the arbitrators cannot be set aside on 

the ground that they have not acted in strict compliance with the 
rules of evidence...(11 Mad. 85). 

If in intending to decide rightly, an arbitrator comes to a 

wrong decision as to the competency of a witness, the admissibility 

ot documentary or oral testimony, or the relevancy or the proprietA 

of allowing proof of particular facts, it is now settled law that the 

court w-ill not review his decision or set aside an award for the 

mistake. ( Hagar v. Baker, 14 M. & W. 9). But an award must be 

set aside when an arbitrator refuses to hear evidence on a matter 

referred to arbitration. {Samuel v. Cooper , 2 A. & E. 752 ; Pit Baksh 

v. Nthal, 58 P. R. 1889 ; A lanindra v, A lahender, 15 C. L. J. 360). 

An arbitrator ought not to hear or receive evidence from one side in 

the absence of the other. If he does so, he must give the other 

side an °PP^rtunity to meet his opponent’s case. (Cursetji v . Crouder 

„ l Bhai y a v - Jngeshwar , 52 All. 938 ; 128 I. G. 4 • Delhi 

“ V ' y I ;5' 1921 |Lah. 396 ■ Ramasvami v. Subhier, 

f'p 1 ' L 9 6] J Mad ' 1158 1 97 L C - 428 l DUal v - Dhamaj Mai, A 
I. R. 1925 Smd 287 ; 93 I. G. 84U). ' ’ ’ 

The taking of evidence of plaintiff in the absence of the defen¬ 
dant is misconduct on the part of the arbitrators even when they 

TF OW ^ rCd l ° 8ls P° se of ,he case without taking evidence 
\yenkatasubbaya v. Venkataramanaayya, A.I.R. 1930 Mad. 646) It is 

the duty of the arbitrator in hearing evidence to act according to 

S'' e ™ s r of ‘he agreement in pursuance of which the dispute is 
placed before him. ( Krishna v. Baidya, 2 B. L. R. Ap. 25) It is 

6 
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not misconduct to refuse to admit irrelevant evidence or to decline 
to summon witnesses in the exercise of his discretion. (Rajendra v. 
Abdul Hakim, 39, I. G. 767). An arbitrator is not of course bound 
by the technical and strict rules of evidence. But he must not 
disregard the rules of evidence which are founded on fundamental 
principles of justice and public policy. ( Aboobakar v. Reception 
Committee , 171 I. G. 470 ; 39 Bom. L. R. 476 ; A. I. R. 1937 Bom. 
410). 

An arbitrator who does not give any clear notice to the parties 
to produce their evidence before him and who does not take all 
the evidence that the parties want to produce, is clearly guilty of 
misconduct. ( Kanhaya v. Sheo Karan. 39 P. L. R. 582). An arbi* 
trator is guilty of misconduct when he examines no witness, even 
though the nature of the dispute is such that it could not be settled 
without evidence. {Ram Chand v. Buta Ram , 130 I. G. 833 ; A. I. R. 
1931 Lah. 65). But the conduct of the proceedings depends upon 
the order of reference and if in an order of reference there is an 
implied agreement that further evidence is not to be put forward 
by the parties and the parties have sufficiently and completely 
stated their case, the award cannot be invalid because the arbitra¬ 
tors did not give notice that they were prepared to receive evidence 
{Venkata Reddi v. Krishna Rsddi , A. I. R. 1927 Mad. 1010). If once 
it is proved that evidence has been improperly admitted, the ques¬ 
tion whether such evidence had or had not an effect on the arbitra¬ 
tor’s mind is immaterial and the award cannot be supported. 

{Sanyasi v. Venkata 73 I. G. 470 ; 44 M. L. J. 263 ; A. I. R. 1923 
Mad. 301). 

Arbitration using personal knowledge. —In a Madras case 
Chidambaram Chettiar v. Ayyappa Chettiar , A. I. R. 1935 Mad. 152 ; 
155 I. G. 1095 ; 69 M. L. J. 558, the court observed : 

“There is no doubt that if the arbitrators used knowledge or 
information derived from other sources than those, if they failed 
to communicate to the parties what they so knew and if the party 
making objection was prejudiced, the award would be invalidated. 
These principles must, of course, be applied with reasons.” 

It has been held by the Bombay High Court in Daulat Singh v. 
Ratna Anand Singh , A. I. R. 1926 Bom. 527 ; 97 I. G. 673 that where 
an arbitrator has been selected because of his personal knowledge 
of the matter in dispute, it will not be misconduct on his part to 
use his personal knowledge in coming to a certain decision, although 
in such cases it is desirable that he should tell the parties what is 
personal knowledge is and give an opportunity to t!i em to adduce 
evidence sufficient to vary his views. 
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upon the terras of the submission to arbitration. If the submission- 
simply asks the arbitrators to decide a case, that does not give- 
them a right to import their own personal knowledge into the- 
consideration of the case. But where the submission to arbitration* 
gives them an option either to take evidence or to decide the case 
upon their own personal knowledge they are entitled to import: 
into the consideration of the case their own personal knowledge 
(Palavesam Chettiar v. Narayana Aiyar % 88 I. C. 660 ; A. I. R. 192c* 
Mad. 1086 ; 49 M. L. J. 115). Therefore, it is clear that an arbitra¬ 
tor is not entitled to examine witnesses in the absence of the parties- 
or institute private enquiries behind their back, and an award- 
based on such information or knowledge is invalid, unless a power 
is expressly vested in the arbitrator by agreement of the parties- 
where they are sui juris . {Ram Lai v. Mahadeo , 89 I.G. 832 ; A.I R.~ 
1925 Oudh 741 ; Venkatasubbiar v. Hannah . A. I. R. 1935 Mad. 184 
155 I. G. 381 ; Ganesh Narain v. Mali da, 10 I. G. 450 ; 13 G. L. J- 
399 ; Tyebbhai v. Abdul 25 Bom. L. R. 392). 

Where the question is one relating to the market rate on a- 
particular date, prima facie it is not necessary for the arbitrators tc> 
hear oral evidence as the market rates are, as a rule, well within* 
their knowledge and within the special experience for which 
arbitrators are selected. ( Bhican v. Tagor, A. I. R. 1927 Gal. 227). 

An arbitrator cannot import his own knowledge into a case* 
or base his decision upon information obtained otherwise than* 
from the evidence submitted to him by the parties, unless permitted 
to do so by the terms of reference. ( Abdul v. Bahram , A. I. R. l935> 
Pesh. 69 ; 155 I. G. 1022). 

12. (1) Power of Court where arbitrator is; 

removed or his authority revoked —Where the Court 
removes an umpire who has not entered on the reference 
or one or more arbitrators (not being all the arbitrators)*, 
the Court may, on the application of any party to the 
arbitration agreement, appoint persons to fill the 
vacancies. 

(2) Where the authority of an arbitrator or arbitra¬ 
tors or an umpire is revoked by leave of the Court, or 
where the Court removes an umpire who has entered on 
the reference or a sole arbitrator or all the arbitrators* 
the Court may, on the application of any party to the 
arbitration agreement, either— 

(a) appoint a person to act as sole arbitrator in 
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the place of the person or persons dis¬ 
placed, or 

(b) order that the arbitration agreement shall 
cease to have effect with respect to the 
difference referred. 

(3) A person appointed under this section as an 
arbitrator or umpire shall have the like power to act in 
ithe reference and to make an award as if he had been 
appointed in accordance with the arbitration agreement. 

Comment 

Scope and object of Section 12.—Section 12 of the Indian 
-Arbitration Act lays down the power of the court in case of removal 
of an arbitrator or in case of revocation of his authority. It makes 
provisions for the consequences of the removal of arbitrators while 
section 11 makes provisions for the removal of an arbitrator or 
umpire under the circumstances specified in section 11. Under none 
ot the sections previous to section 12, any power has been given to 
the court to replace such an arbitrator or an umpire. This power is 
given by section 12. 


Subsection (2) 

Scope. According to this sub-section, where the court removes 
an umpire who has not entered on the reference or one or more 
arbitrators (not being ail the arbitrators), the court is empowered on 
:heapplication of any party to the arbitration agreement, to appoint 
persons to fill the vacancy. 

Removes.—Under section 11, the court may remove, an arbi¬ 
trator or umpire who is either dilatory or has misconducted himself 
or the proceedings. 

Umpire who has not entered upon the reference.—If the 

arbitrators have allowed their time to expire without making an 
award or have delivered to any party to the arbitration agreement or 
*° umpire a notice in writing stating that they cannot agree, the 

umpire shall forthwith enter on the reference in lieu of the arbitra¬ 
tors. (Para 4 of tbe first Schedule). An express admission of the ar¬ 
bitrators that they cannot agree is not necessary to give umpire juris¬ 
diction to make an award. (Hill v. Marshall, 5 L J.C.P. 161). If one 
'Of the arbitrators insists upon producing further evidence and the 
other refuses to allow it to be done, this is a sufficient disagreement 
between the arbitrators to authorise the interference of the umpire. 
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(Cudliff v. Walters, 2M.& Rob. 232). It is sufficient to enable an, 
mpire to make an award upon all the matters, that at the conclusion, 
of the evidence the arbitrators arrive at different opinions in some 
of the matters referred ; and he need not, if the time of making the: 

^bertsol^irt:I eI SOI)! 66 if the y ever a S ree - (Wintsringham 

^ ^ . . •—Sub-section (1) applies when- 

ne or more arbitrators are removed and not when all the arbitra¬ 
tors are removed. Where all the arbitrators are removed by the 
court under section 11, Sub-section (2) of section 12 will operate 

e f ar u Itrat °u rh - aSto be a PP. ointed - ^ is tantamount to 
revocation of the authority of the arbitrators. 


Siib-section ( 2) 

Where the authority of an arbitrator, etc.revoked by 

eave o t e court. Section 5 of the Indian Arbitration Act enacts 
that the authority of an appointed arbitrator or umpire shall not be 
revoca e^ except witn the leave of the court, unless a contrary 
intention is expressed in the arbitration agreement. 

After a reference to arbitration has been made in a suit 
t roug i the court the parties cannot be allowed, by mere consent,_ 
to a andon the arbitration and go on with the suit or ask fora fresh 
re erence. But if a concluded compromise in undisputed terms be 

P ace , the court by all the parties, whether before am 

award has been made or after, the court may grant leave 
to revoke the submission under section 5 of the Arbitration Act and 

?9 /owm* CC ^ D ^ t ^ ie arbitration agreement thereunder under section* 
yT P ass a decree in terms of the compromise. (Profulla v_ 

Panchanan, A. I. R. 1946 Gal. 427 ; 50 G. W. N. 287;. 

* u E u ven i when aut hority of an appointed arbitrator is revoked* 
with the leave of the court, the revocation has not the effect of 
cancelling an arbitration agreement. It is only when there is some- 
thing in the arbitration agreement itself giving to the parties not- 
only the right to revoke the authority of an appointed arbitrator in. 
the event of his failure to make an award within the specified 
time but also the right to revoke the arbitration agreement for - 
that reason, that the revocation of the authority of the arbitrator - 
will make the arbitration agreement infructuous. (Soney Lai v_ 
Lallu Prasad , A. I. R. 1955 Madh. Bh. 91, I. L, R. 1954 
Madh. Bh. 31). 

Sub-section ( 3) 

Effect. —The effect of this sub-section is that an arbitratoxr 
or umpire substituted by court * under sub-sections (I) and (2^> 
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of section 12 to fill up the vacancy, will be entitled to exercise the 
same powers in proceeding with the reference and in making an 
award as if he had been appointed in accordance with the original 
arbitration agreement. By the enactment of this sub-section, any 
controversy as regards the powers of the newly substituted arbitra¬ 
tor or umpire has been set at rest. 

13. Powers of arbitrator. —The arbitrators or 
umpire shall, unless a different intention is expressed in 
the agreement, have power to— 

(a) administer oath to the parties and witnesses 
appearing ; 

(b) state a special case for the opinion of the 
Court on any question of law involved, or 
state the award, wholly or in part, in the 
form of a special case of such question for 
the opinion of the Court ; 

(c) make the award conditional or in the alter¬ 
native ; 

(d) correct in an award any clerical mistake or 
error arising from any accidental slip or 
omission ; 

(e) administer to any party to the arbitration 
such interrogatories as may, in the opinion 
of arbitrators or umpire, be necessary. 

Comment 

Scope of the section. —Section 13 sets out the powers of 
arbitrators ; it is based to some extent on section 10 of the Arbitra¬ 
tion Act of 1899, and on paragraph 11 of the Second Schedule to 
the Code of Civil Procedure, 1908. 

Section 13 sets out the powers of the arbitrators where there is 
no different intention expressed in the arbitration agreement, this 
section is applicable to statutory arbitration as well. In Kursell v. 
Timber Operators and Contractors Ltd . (1923) 2 K. B. 202 : 92 L. J. 

K. B. 607, Salter J. observed : 

“The powers of such an arbitrator depend entirely on the 
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contract Every power given to him by the Arbitration Act is sub¬ 
ject to the agreement of the parties.” 


Power to determine validity of contract.—Primarily 

t e arbitrator s jurisdiction depends always on the meaning and 
construction of the language of submission for an arbitration. Then, 
again, on a properly worded submission, an arbitrator can be made 
a judge not only of facts but also of law. But when the question 
itselt is in issue in the sense that the controversy is whether the 
parties concerned at all entered into a valid agreement for arbi¬ 
tration, then that controversy cannot be decided by the arbitrators, 
■that jurisdiction belongs to the Courts. But where the question is 
not one whether there was at all a submission to arbitration, 
but whether the certain facts exist which make the contract or the 
submission void or unenforceable in law or statute, the arbitrator’s 
jurisdiction is not thereby ipso jacto ousted if it is otherwise within 
the scope of the submission. Thus where the validity of an arbitra- 
tion clause depends on the validity of the contract containing it 
w nch in its turn, depends on deciding whether certain fact exist- 

a S< ^otn t0 ?* ake the P rovisions of the West Bengal Jute Goods 

Act, 1950 applicable to the contract, the arbitrator is competent to 

decide,that issue of fact. (Bhudar Mall v. XJma Shankar, A.I.R. 1053 
Gal. 613). 


Clause (a) 

Power of arbitrator to administer oath.—The powers 
given to an arbitrator or umpire to administer oath to the 
parties or their witnesses are discretionary. He is not compelled 
to administer oath to any of them .—(Russel : On Arbitration, 13th 
ltion, page 13^). But oath is to be administered if that is 
j e . condition of the submission unless it is waived by the com¬ 
plaining party of his conduct. It is no ground for setting aside an 
award that the arbitrator (a layman) has examined witnesses not 
up?n oath or affirmation if that mode of proceeding was not 

to at t ^ ie t * me °f their examination. (Biggs v. Hansell, 

It is not absolutely necessary that the evidence before an 
arbitrator should be taken on oath, the parties may waive it. (\Wakd* 
field v. Llanelly 34 Beav. 245;. Witnesses in an arbitration may 
be examined by consent without being sworn if they are sworn 
before the award is made. (Mansfield v. Partington , 2. L. J. (O. S.) 

K. B. 153). 

Where a cause was referred to arbitration by an order direct¬ 
ing to witnesses to be sworn before a judge, and the arbitrator 
took the evidence of the plaintiff’s witnesses not upon oath, 
which the defendant objected to, though he permitted his own 
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witnesses to be examined unsworn, it was held that by his proceed¬ 
ing the defendant had waived the objection and that he could 
not, on this ground, impeach the award. (Allen v. Francis, 9 
Jur. 691). 

The law is thus stated by Fussell : 

“An arbitrator or umpire has power, unless the arbitration 
agreement expresses a contrary intention, to examine on oath ; or 
affirmation the parties and witnesses appearing before him. He is 
not compelled to take the evidence on oath ; the matter is within his 
discretion, unless the mode of examination is expressly stipulated 
for in the arbitration agreement.” (15 Ed. at p. 158). 

Power of court to issue processes for appearance before 
.arbitrators. — vide section 43. 

Power to administer special oath.—Conflicting opinions 
have been expressed by judges on the question whether the arbitra¬ 
tors are competent to administer special oath. 

In Walliullah v. Ghnlam Ali , 1 All. 536, the question arose whe¬ 
ther the arbitrators were legally entitled to administer oath to a 
witness under section 8 of the Oaths Act and the evidence so taken 
could form the basis of an award. Pearson J. of the Allahabad High 
•Court held that the arbitrators were not legally competent to ad¬ 
minister the oath. But Spankie, J. of the same Court took the con¬ 
trary view and held that the arbitrators were authorised to adminis¬ 
ter an oath. 

In Muthukaruppa v. Veerabhadra , 29 I. C. 49 : 17 M. L. T. 241, 
Sadashiva Aiyar J. said that there is nothing illegal in parties agree¬ 
ing before panchayatdars to have evidence taken after the adminis¬ 
tration of any reasonable form of oath to witness. 

But an arbitrator is not entitled to adopt the procedure of a 
social nature unless all parties affected by it agree to the adoption 
of such procedure. To do so, is to abrogate his function as an arbi¬ 
trator and that would be a technical misconduct. ( Dital v. Dhanraj , 
A.I.R. 1925 Sind 287). But where such irregularities have not been 
objected to by the non-consenting party, he cannot afterwards raise 
<hat objection because the doctrine of waiver applies to such a case. 
<(0* Neill v. Clark , 57 Nehr. 760). 

Clause (6) 

Power of arbitrator to state special case. —The power to 

state a special case is discretionary with the arbitrator. 
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Under the English law, the arbitrator can be compelled to 
re er a point of law for the opinion of the court, and on this there 
is aut ority that^ where the only matter in dispute is a question of 
aw, the courts will be disposed to refuse to stay since it will be 
i e to remit to the arbitrator that which the arbitrator would, in 
is turn, have to remit to the court. But this argument does not 
a PP y # ln India because the Indian Arbitration Act contains no- 
provision under which the arbitrators can be compelled to refer to 
the court a question of law. The machinery of the Indian Act is 
a equate for the disposal both of questions of fact and questions of 
aw, and clause (b) gives the arbitrators power to invoke the 
assistance of the court for a decision of a question of law, if they 
so desire. (Kodwmal v. Volkart Bros ., 48 I. G. 4 34 : 12 S. L. R. 

*■ • j was ^eld in this case that the arbitrators are competent 

o decide questions of law and fact, and the fact that a difficult 

point of law is involved is not ordinarily a good ground for refus¬ 
ing to stay. & & 

The Calcutta High Court observed \ 

Section 13 of the Indian Arbitration Act provides in clause 

( ) that the arbitrators have power to state a special case for the 

opinion ot the Court on any question of law involved. Section 9 

oi the English Arbitration Act, 1934 empowers the Court to direct 

an arbitrator to state a question of law, but not under the Indian 

Arbitration Act. There are no powers in the Courts in India under" 

the Indian Arbitration Act, 1940, to direct the arbitrator to state a~ 

special case.” (fiaji Ebrahim v. Northern India Oil , A. I. R. 1951- 
Cal. 230). 


_ The arbitrators have power to state a special case for the' 
opinion of the Court on any question of law involved in proceedings 
before them. A question of law can be submitted by an arbitrator 
to the court and be decided by it. Thus, where the jurisdiction of 
the arbitrator is in doubt;or dispute, the arbitrator is fully competent 
and it is his duty to refer the matter to the Court. (Baldey v. Kota- 
gtn, A.I.R. 1950 Hyd. 63). 

Opinion of Court, whether binding upon arbitrators.— 

In Adamji Lakhmanji v. Messrs. Louis Dreyfus & Co ., 79 I. C. 986 z: 
A. 1* 1925 Sind 83, it was held that the order of Court on an 

application by arbitrators under clause (b) of the Arbitration Act 
is an opinion given by the court is merely consultative jurisdiction 
and is not a judgment or decision of the Court and cannot, there¬ 
fore, operate by way of res judicata . 

In England the Court can compel an arbitrator to state a case 
but the courts in India have no such power. Clause (b) leaves it to 
the discretion of the arbitrators to state a special case or not as- 
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they choose, and the Court has no power to enforce its rulings or 
directions upon the arbitrators if they do not choose to follow the 
rulings or obey the directions ( Gopcildas in his Law of Arbitration in 
India). This distinction has an important bearing on the effect, so 
far as the arbitrators are concerned, of an opinion on any question 
of law obtained from the Court by Arbitrators. If they can legally 
be compelled to obtain that opinion, then it would seem that they 
are legally bound by the opinion when obtained , il it is merely 
optional to them to seek such an opinion, it would appear that it 
has not necessarily a binding effect upon them. It cannot be said 
that the opinion of the Indian Court is final and binding on the 
arbitrators. (A. I. R. 1925 Sind 83). 

Award in the form of special case.—An arbitrator or 

umpire may state in the form of a special case for the decision of 
the Court, either any question of law arising in the course of the 
reference or an award. It is not misconduct for an arbitrator or 
umpire to refuse to state the award wholly or in part, in the form of 
a special case on any question of law for the opinion of the Court. 
(Russell, 15th Ed. at p. 285). 

A special case in an interim award, or upon a point of law 
arising in the course of a re f erence, may be stated, notwithstanding 
that proceedings under the reference, are still pending, while a case 
contained in a final award can only be stated after the proceedings 
are at an end. ( Russell , 15th ed., P. 163;. 

An appeal is provided in the case of an award stated in the 
form of a special case. ( Section 39 (1) («)). 

Clause (e) 

Making of conditional award. —An award may be condi¬ 
tional or in the alternative. 

A dispute concerning the ownership of a diamond ring is 
referred to arbitration. The award may direct that the party in 
possession shall pay the other party Rs. 1,000 the said sum to be- 
reduced to Rs. 5, if the ring is returned within fourteen days. 

The general rule is that an award ought to be certain so that 
no reasonable doubt can arise upon the face of it as the arbitrator’s 
meaning or as to the nature and extent of the duties imposed by it 
on the parties.— Russell , 13th Ed., P. 207. But it is competent to 
an arbitrator, who is empowered to decide whether a sale should* 
be set aside, to pass an award setting aside the sale on the vendor¬ 
repaying the purchase-money. (Venusami v. Chilakuri , 15 I. C, 573r;_ 
(1912) 1. M. W. N. 901). In this case the court observed : . 
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“The matter in dispute before the arbitrator was whether the 
plaintiff was entitled to have a sale deed set aside. The arbitrator 
was of opinion that while the plaintiff was entitled to have it set 
aside, he was also bound as a matter of equity to repay the money 
that he has received in connection with the sale deed. It cannot 
be said that he acted beyond the limits of his jurisdiction in 
passing what in substance was a conditional award in plaintiff’s 
-’“favour.” 

A conditional award may be open to objection that it is not 
final or definite, but a conditional award may be valid when a 
provision is made by it for an alternative in case the condition is 
- not fulfilled. 


Making of alternative award.—An award in the alterna¬ 
tive may be sufficiently certain and final. If an award directs one of 
the two things to be done and one of them is uncertain or impossi¬ 
ble, the award is nevertheless sufficiently certain and final if the 
second alternative is certain and possible, and it will be incum¬ 
bent on the party to perform the second alternative. (Simmons v. 
Swaine , (1809) 1 Taunt. 549). Where a submission was with reference 
to a breach of contract by the non-delivery of certain goods, an 
award directing the delivery of the goods or, in default thereof, 

- the payment of a sum of money was held to be a good award. 
(Gabriel v. Langton , 4 W. R. 249). 

By two contracts, goods were sold under the conditions of the 
Association. Arbitrators appointed under these conditions found 
the sellers in default and made an award in favour of the 
buyers. On appeal, the appeal committee of the Association made 
a final award in favour of the buyers and, alternatively, at the 
request of the sellers, stated a special case on a question of law. 
They required that either party, if they wished to proceed with 
the special case, should within specified time, give the other party 
notice and set the award down for argument. Otherwise their 

- award were to be final. The sellers moved to set aside the award 

• on the grounds that the arbitrators had no jurisdiction to limit the 

time within which the sellers could proceed with the special case 
and thus cut down the seller’s right, and that the award was 

- conditional. It was held that the appeal committee had jurisdic¬ 
tion to make the alternative award in such a form and had allowed 
a reasonable time to make the opinion of the court. (Olympia Oil 

. and Cake Co. v. Mae Andrew , (1918) 2 K. B. 771, 37 T. L. R. 581 ) 

Alternative award made by the arbitrators in the form of a 

-.special case is valid. (North Riding oj Yorkshire County Council v. 

JMiddle Borough Council , (1914) 2 K. B. 847 ; 83 L. J. K. B. 100,). 
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Power of arbitrator to award pendente Lite interest — 
Bose J., in Thauardas Pherumal v. Union of India, A. I. R. 1955 
S. C. 468 = (1955) 2 S. C. R. 48, observed that Section 34 of the 
Civil Procedure Code does not apply because an arbitrator is not 
a ‘Court’ within the meaning of the Code nor does the Code apply 
to arbitrators, and, but for Sec. 34 of the Code, even a Court 
would not have the power to give interest after the suit. These 
observations support the argument that interest cannot be awarded 
by the arbitrator after the date of the award, but, in later cases, 
it has been pointed out by the Supreme Court that the observation 
of Bose, J., were not intended to lay down such a broad ana 
unqualified proposition (See Nachiappa Chettiar v. Subramaniam 
Chettiar , A. I. R. I960 S. C. 307 = (I960) 2 S. C. R. 209 and 
Satinder Singh v. Umrao Singh , A. I. R. 1961 S. C. 908 = (1961) 3 
S. C. R. 676). 

In Thauardas PherumaPs case (A. I. R. 1955 S. C. 468), the 
material facts were that the arbitrator had awarded interest on 
unliquidated damages for a period before the reference to arbitration 
and also for a period subsequent to the reference. The High Court 
set aside the award regarding interest on the ground that the claim 
for interest was not referred to arbitration and the arbitrator had no 
jurisdiction to entertain the claim. In the Supreme Court, the 
counsel for the appellant contended that the arbitrator had 
statutory power under the Interest Act of 1839 to award the 
interest and, in any event, he had power to award interest during 
the pendency of the arbitration proceedings under Sec. 34 of the 
Code of Civil Procedure. Bose, J., rejected this contention, but the 
judgment did not deal with the question whether the arbitrator 
can award interest subsequent to the passing of the award if the 
claim regarding interest was referred to arbitration. 

In Firm Madanlal Roshanlal Mahaj an v. Hukum C hand Mills • 
Ltd., A. I. R. 1967 S.C. 1030 = (1967) I. S.C.R. 105 = (1967) I. S. C. J. 
472, all the disputes in the suit were referred to the arbitrator for 
his decision. One of the disputes in the suit was whether the 
respondent was entitled to pendente lite interest. It was held by 
the Supreme Court that— 

1. The arbitrator could decide the dispute and award pend¬ 
ente lite interest just as a Court could do under Sec. 34 
of the Code of Civil Procedure. 

2. Though, In terms, Sec. 34 of the Code does not apply 

to arbitra tions, it was an implied term of the reference^ 
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m the suit that the arbitrator would decide the dispute 
according to law and would give such relief with regard 
to pendente lite interest as the Court could give if it 
decided the dispute. This power of the arbitrator is not 

fettered either by the arbitration agreement or by the 
Arbitration Act. 


3. The contention that, in an arbitration in a suit, the 

arbitrator has no power to award pendente lite interest, 
must be rejected. 


• . J” an ° ther Supreme Court also, all the disputes in the suit, 

including the question of interest, were referred to the arbitrator 
for his decision. It was held by the Supreme Court_ 


1. The arbitrator had jurisdiction to grant interest on the 

amount of the award from the date of the award till 

the date of the decree. The reason is that it is an 

implied term of the reference that the arbitrator will 

decide the dispute according to existing law and give 

??. with regard to interest as a Court could give 

if it decided the dispute. 



Though, in terms, Sec. 34 of the Code does not apply to 
arbitration proceedings, the principle of that Section 
will be applied by the arbitrator for awarding interest 
in cases where a Court of law in a suit having jurisdic¬ 
tion of the subject-matter covered by Sec. 34- can grant 
a decree for interest. (Union of India v. Bungo Steel 
Furniture Private Ltd ., A. I. R. 1967 S. C. 1032= (1967) 
1 S. C. R. 324 = (1967) 2 S. C. J. 440 = 1967 A. L. J. 419). 


Clause (d) 

Clerical mistake or error arising from any accidental 
rslip or omission. —Upon the construction of these words, as a 
matter of grammar, cleical error belongs to ‘mistake’ only and ‘error 
arising...omission’ is a second and independent limb of the clause. 
A clerical mistake is somethidg mechanical—a slip of the pen or 
something of that kind. The word “accidental” applies both 
to slip and to ‘omission’. Accidental slip occurs when some- 
thing is wrongly put in by accident, and an ‘accidental omission’ 
occurs when something is left out by accident. (Sutherland cS* Co. 
vv. Hannebring Bros. Ltd., 90 L. J. K. B. 225 ; (I92i) I K.B. 336). 

See also comment under section 15 (c). 
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Clause (*) 

Interrogatories. —This clause gives the power to the 
arbitrators or umpire to call upon either of the parties to answer 
such interrogatories as are deemed necessary. 

14. Award to be signed and filed. —(1) When the 
arbitrators or umpire have made their award, they shall 
sign it and shall give notice in writing to the parties of 
the making and signing thereof and of the amount of 
fees and charges payable in respect of the arbitration 
.and award. 

(2) The arbitrators or umpire shall, at the request 
of any party to the arbitration agreement or any person 
claiming under such party or if so directed by the Court 
and upon payment of the fees and charges due in respect 
• of the arbitration and award and of the costs and 
charges of tiling the award, cause the award or a signed 
copy of it, together with any depositions and documents 
which may have been taken and proved before them to 
be filed in Court, and the Court shall thereupon give 
notice to the parties of the filing of the award. 

(3) Where the arbitrators or umpire state a special 
case under Clause (b) of section 13, the Court, after 
giving notice to the parties and hearing them, shall 
pronounce its opinion thereon and such opinion shall be 
added to, and shall form part of the award, 

Comment 

Subsection (7).—The object of notice of making and signing 
of award is to apprise the parties to the arbitration agreement of 
the fact of the making of the award so as to.enable them to prefer 
objection before the court in proper time. A mere omission on the 
part of some of the arbitrators to sign the notice required by the 
section is a mere irregularity and does not vitiate the Droceedin<r 
(Ram Ratan v. Adhar, 91 C. L.J .267 ; A. I. R. 1953 Cal. 646). S ‘ 

Sub-seetion (2).—The mere filing of award in a court by a 
party to it is not enough within section 14(2) but where the award 
■or a signed copy thereof is in fact filed into court by a party he 
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should have the authority of the arbitrator or umpire for doing so„ 
It cannot be inferred from the mere handing over of the original 
award by the umpire to both the parties that he authorised them 
to file the same in the court on his behalf. That authority has to- 
be specifically alleged and proved. (.Kumbha Mawji fv. Union of 
India , A. I. R. 1953 S. C. 313 : (1953) S. C. R. 878 ; (1953) L 
M. L. J. 841). 


Where the umpire sends the award to the court by post inr 0 
compliance of its notice, it is sufficient compliance, (ibid). 


Sub-section (2) of Section 14 lays down that the arbitrator os 
umpire shall file the award only— 


(i) When any party to the arbitration agreement or any person* 

claiming under such party requests the arbitrator or um¬ 
pire to file the award ; or 

(ii) When the Court directs the arbitrator or umpire to filer 
the award ; 

(iii) When the fees and charges due in respect of— 

(1) the arbitration and award, and 

(2) the costs and charges of filing the award, 
have been paid. 

The arbitrators are bound, at the request of any party or if sc* 
directed by the Court, to file an award or a copy thereof in the 
Court on payment of the fees and charges due in respect of the 
arbitration award and of the costs and charges of filing the 
award, and such award, unless it is set aside or remitted for recon¬ 
sideration, becomes enforceable as if it were a court decree. 

Under sub-section (2) of section 14 the actual of the award by 
the umpire is not necessary but it is sufficient if the umpire causes- 
the award to be filed. 

It is not necessary that an application to file the award should, 
be made by all the arbitrators. Any one of them on behalf of 
the others can file the award. (R. K . Misra v. Kundan Lal % I. L.. 
R. (1949) Nag. 272 ; A. I. R. 1949 Nag. 349; 1949 N. L. J. 4U8)~ 
There is nothing in section 14 which precludes the arbitrators from*, 
filing the award. It is not correct to say that only the parties to* 
the arbitration should make an application in Court for filing am 
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award or causing an award to be filed. ( Ndrain v. Devaji , A. I. R. 

1945 Nag. 117 ; I. L. R. (1945) Nag. 323). 

In case of transfer of a case to another court after order of 
• reference but before award, the award should be filed before the 
. court to which the case has been transferred. ( Ha/bhan Dutt v. Lad, i 

Saran , A. I. R. 1933 Oudh 547 ; 14b I. C. 582). 


Where arbitrators make an application tor filing an award at 
the request of one of the parties to the arbitration, tlie proper pro¬ 
cedure is to allow the parties to the arbitration to take up the litiga¬ 
tion in their hands and relieve the arbitrators. (Narayan v. Devaji , 
A. I. R. 1945 Nag. 117). 


Where a court finds that it has no pecuniary jurisdiction to 
entertain an application for filing an award the proper order is 
one of return of the application for presentation to the proper court 
and not one of dismissal of the application. (1 inayak v. Ancint, A. 
I. R. 1945 Nag. 214 ; 1945 N. L. J. 258). 

The arbirators are under a plain and simple duty to return the 
documents entrusted to them by the court when their right to keep 
them comes to an end, whether by making of an award or by tnak- 
ing of an award being impossible. (Narasing v. Nafar Chand , 17 Gal. 
832). They are equally under obligation to return the documents 
produced befor them to the court and not to the parties, (i usuf v. 
Riasat Alt , A. I. R. 1926 Oudh 307 ; Jay Mangal v. Mohan Rai , 8 B. 
L. R. 319). If they fail to do so, it will not render the award inva¬ 
lid. (A. I. R. 1926 Oudh 307). Pencil or pen notes when there is a 
formal minute of the evidence and proceedings before the arbitra¬ 
tor are not required to be filed. (Haji Ebrahim v. Northern India Oil, 
A. I. R. 1951 Gal. 230 : 85 G. L. J. 176). The mere non-filing of 
Khatas (account books) which were not received in evidence is not 
sufficient to vitiate the proceedings and render the filing of the 
award otherwise than in accordance with law. (Ramtaran v. Alhar , 
A. I. R. 1953 Gal. 646). 


Where the parties to the proceedings for filing an award on 
any application under section 14 do not raise a plea that the agree¬ 
ment to refer as well as the award and proceedings before the Gourt 
are collusive, the Gourt is not justified in raising such a plea sue 
motu , which is one of fact, and in rejecting the application to file 
the award on that ground. (Sobha v. Faytr, A. I. R. 1947 Li i. 24 , 

225 I. G. 166). 

7 
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Notice of filing of award.—The provisions of section 14 (2)' 
are mandatory and if notice of the filing of the award is not given* 
to the parties, no decree can be passed by the Court on the basis of 
the award. (. Mairanjan v. Asaruddi , 43 C. W. N. 924 ; Muhammad : 
Hussain v. Lallu, 17 I. C. 430 : 15 Oudh cases 294). Under this sub¬ 
section, the notice of filing is not to be given by the arbitrators or" 
empire but by the Court. 

Where a defendant does not appear before the arbitrator to 
whom dispute has been referred to for arbitration and the arbitrator- 
makes an award the Court cannot pass a decree on the basis of 
such award without issuing notice to the defendant, and the failure: 
to issue such a notice is fatal to the decree. 

The provisions of section 14 are mandatory and the parties- 
are entitled to notice of the date of the filing of the award even if 
they had knowledge of the date on which the award was filed.. 
The omission to give such notice is material irregularity and if 
a decree is passed upon the award without giving such notice, the- 
decree is liable to be set aside, in revision. ( Gurditta Mai v. Basanfr 
Mai , 89 I. C. 240 : A. I. R. 1952 Lah. 916 ; Bholanath v. Batta Kri¬ 
shna, A. I. R. 1927 Pat. 135 : 95 I. C. 321 ; Saroj Bala Bose v. Jatin- 
dra Nath Bose , A. I. R. 1927 Cal. 619 : 103 I. C. 625). 

Where notice of the filing of the award was issued to all the- 
parties except the party who had himself filed the petition in Court- 
for a direction on the arbitrators to file their award and two other 
parties who had already appeared in Court and filed their objec¬ 
tions, the award was held to have been filed in accordance with, 
law, \Ramratan v. Adharchandra, A. I. R. 1953 Gal. 646). 

The notice need not be in writing, formally delivered to the 
parties. It may be given orally if the parties are present in the Court 
personally or by authorised agent at the teme of the filing of the- 
award. (. Imam Din v. Allah Rakha , A. I. R. 1942 Lah. 190 : 44 P. L. 

R. 249 ; 20 I. C. 462). The Court’s notice need' not be in writing. 
[Harichand v. Lachman , A. I. R. 1948 E. P. 11 : 50 P. L. R. 57). The 
arbitrator has to give notice in writing of the fact that ihe awards 
has been made and signed. 

It is the statutory right of a party to be personally served with 
notice of the filing of the award, and the service except personal 
service is not a proper service. Knowledge of the filing of the award 
acquired otherwise than in the way prescribed by section 14* 
cannot be considered to be proper service oi the notice. Service 
of notice on the advocate cannot be regarded as valid service* 
(Hola Ram v. G over nor - G ener al , A.l.R. 1947 Sind 145 : I.L.R. (1946) 
Kar. 459). 
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15. Power of Court to modify award. —The 

Court may, by order, modify or correct an award— 

(a) where it appears that a part of the award is 
upon a matter not referred to arbitration and such part 
can be separated from the other part and does not affect 
the decision on the matter referred ; or 

(b) where the award is imperfect in form, or con¬ 
tains any obvious error which can be amended without 
affecting such decision ; or 

(c) where the award contains a clerical mistake or 
an error arising from an accidental slip or omission. 

Comment 

Scope of the section —Under section 15, a Court may modify 
or correct any award passed by an arbitrator under conditions pre¬ 
scribed in clauses (a), (b) and (e) of t lis section. 

A court has no power to rectify or correct the award on the 
ground that the arbitrator has taken a wrong view of the evidence 
which was palpable or apparent on the face of the evidence, unless 
the award is imperfect in form or the obvious error is of such a 
character that it can be set right without affecting the decision of 
the arbitrator. ( Mahendra v. Suresh , (80 I. C. 10 ; A.I.R. 1925 Cal. 
332 ; Aftab Begum v. Abdul Majid , 81 I,C. 525 : 22 A.L.J. 816 and 
Sutramaniah v. Vasudevan , A.I.R. 1950 Mad. 488). 

Principle. —The principle underlying this section is that tho 
parties, having by consent substituted a forum domesticam of their 
own choice, in place of the Court are bound by its decision on the 
question of law and of fact, erroneous though it mignt be, and the 
Court which appointed the arbitrator cannot interfere with the 
award except in certain cases. (Section 15, 18 and 30). 

Clause (a) 

The jurisdiction of arbitrators to make an award on a refe¬ 
rence must be limited to the subject-matter in dispute between the 
parties, and the subject-matter in dispute, so far as the property in 
suit is concerned, must 1 e piopeity mentioned in the plaint in res¬ 
pect of which rebel is t laimed. 1 he fact that the defendant in his 
written statement ran* s issues as to other properties and the fact 
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that the Court apparently raises issues covering not only the pro¬ 
perty mentioned in the plaint but also the property referred to in the 
written statement, will not give the arbitrator jurisdiction to decide 
as to that property which is not the subject-matter of the suit at 
all. The decision of the arbitrator must relate only to the pro¬ 
perty specifically mentioned in the plaint. ( Gangaram v. Keshabdas, 
A.I.R. 1937 Sind 174 ; Chema v. Behari, A.I.R. 1934 All. 117, 151 ; 
I. C. 338). 

If a part of an award is found to be invalid as being in excess 
of the arbitrator’s powers and is separable from the rest, the re¬ 
mainder of the award being good can be maintained and acted upon 
while the excessive part of the award can be declared to be un¬ 
enforceable. ( Meyappa Chettiyar v. Venkata Chellam , 155 I.C. 997 : 
A.I.R. 1935 Rang. 34 ; Tigi Ma v. Mahomed , A I.R. 1940 Rang. 
203 ; Bachchanlal v. Narottam Dutt , 1932 A.L.J. 1090 ; A.I.R. 1933 
All. 59). 

This clause contemplates a case where the arbitrators in mak* 
ing their award have gone outside the legitimate subject-matter of 
the reference. If that part of the award which deals with matters 
outside the reference, can be separated from the other part, without 
affecting the decision on the matters referred, the Court may in 
such a case modify or correct the award. ( Ambika Prasad v. Baswan 9 
A.I.R. 1954 Pat. 336 ; Nilmoni v. Dakshineswar , 138 I.C. 848 : A.I.R. 
1932 Cal. 713 at p. 714 1 Mumtaz Ali v. Farhat All , 23 All. 394 ; 28 
I. A. 190). 


The Court will make every reasonable intendment in favour 
of an award being a final, certain and sufficient termination of the 
terms in dispute, and unless and until the contrary is shown, the 
court will presume that the arbitrator has determined only such 
matters as were in dispute and were referred to him, and that the 
burden of proving that the arbitrator has awarded on matters not 
within the submission or has failed or omitted to award on matters 
which were within the submission, lies upon the party who seeks to 
impeach the award. (Vishandas v. Tejumal , 174 I. G. 334 : A.I.R. 
1938 Sind. 59). 


An award on arbitration which has been acted upon by the 

parties for a considerable length of time, may be treated as an 
agreement between the parties that they would abide by it, even 

though the award contains a clause which is in excess of the terms 
of reference. (Kameswaramma v. Thammanna , (1937) M.W.N. 1039 j 
Vi shram v. Gangaram , A.I.R. 1935 Sind #35 and A. I. R. 1924 

AIL 625). 
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Where an arbitrator includes in his award points which are 
outside the suit and which are not referred to him at all, and such 
points are not separable from the rest of the award, the award is 
void and cannot stand because the decision is based on a clear 
misapprehension of the nature of the dispute. (Lila Shah v. Bhola- 

nath y A.I.R. 1935 Lah. 52 ; Bachchan Lai v. Narottam Dutt , 1932 A L. 
J. 1090 : A. I. R. 1933 All, 59 ; Mohamed v. Piroj Shaw , A. I. R. 
1932 Bom. 341). 

If a party to a suit which has been referred to arbitration 
wishes to challenge a term or a clause in the award on the ground 
of its being beyond the reference to the arbitrators, the only way 
in which he can do it is by taking objections to the award in the 
course of the suit in which the award has been made. ( Sarafuddin 
v. Jibanessa, 39 C. W. N. 716b 

The arbitrator is at liberty to reserve some parts of a reference 
to be dealt with separately but, unless those parts are decided, 
the award cannot but be taken to be incomplete provided the 
parties themselves did not expressly agree that the arbitrator was 
to give his award on the other points separately and that the same 
award might be taken as an entirely valid award whilst the award 
on the parts yet undetermined subsequently made would be treated 
as another and independent and separate award. (Ashutosh Ghosh v. 
Sudhansu Bhusau , 59 G. L. ]. 39 : A I. R. 1934 Cal. 494). 

Where after reference to arbitration, the defendant subsequent- 
ly offers to be bound by the oath of the plaintiff and the plaintiff 
makes the oath, but the arbitrators ignoring such offer make the 
award, the Court is nut competent to modify the award. ( Damodar 
v. Daya Shanker , A.I.R. 1933 All. 956). In adjudication the amount 
payable by one party to another, an arbitrator has full power to 
direct payment by instalments. The directions as to the number, 
amount, mode and time of payment of these instalments are, there¬ 
fore, matters within the discretion of the arbitrator and are essenti¬ 
al parts of the award which the court has no more power to modi¬ 
fy than it has to enhance or reduce the total sum found payable by 
the arbitration. Even, if the order fixing the instalments is erroneous 
harsh or oppressive, the error is one of substance in the adjudica¬ 
tion of the dispute, and not of form which could be amended with¬ 
out affecting the decision. (Kaikubad v. Khambatta y \ A.I.R. 1930 Lah. 
26 ; Mahindra v. Suresh Chandra A. I. R. 1925 Cal. 232). It has 
been held in A. I. R. 1930 Lah. 26 that a Court cannot add a direc¬ 
tion of its own in the award. 

When the proceedings were pending before the arbitrator, the 
defendent made an application to the Court for giving direction to 
the arbitrator to consider the number of instalment for payment 
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of sums which may be found due. The plaintiff filed objection to It. 

1 h« Court did not pass any order. The arbitrator expressly stated 

that he could not consider the defendent’s prayer for intalment as 

U was not within the terms of reference. Therefore,! the defendant 

made a fresh application before the Court for instalment under 

Order 20, rule 11 and section 151 of the Civil Procedure Code. The 

Court refused the prayer and the decree was passed in terms of the 
award for the amount due. 

, , a PP ea l a g a *nst the decree, it was held that it was open 

to the defendants to make prayer for instalment to the court even 

1957 e Gar e 2°l}P aSSing ° f ^ deCreC ' ( Bishwanath v. Sudhir , A. I. R. 

i * *5 dissolution of partnership and for accounts, the 

plaintiff claims interest which the defendant says he is not liable 
to pay. Then the matter in dispute is referred to arbitration. One of 
*^ P? lnts referred is whether the defendant is liable for any money 
and, ff so, the amount due. It has been held that it is not an error 

°u 1 * 1 ? P^ rt ar bitrator to include in his award the sum pay- 

able by the defendant as interest both on sums advanced to the firm 
and on those advanced to the defendant for his personal use and 
also for the period before and after the suit and upto the date of 
the award. {Jaharmal Birinchi , 56 I. G. 941). 

Clause ( b ). This clause permits the modification or correction 
of an award where the award— 

(i) is imperfect in form ; or 

(ii) contains any obvious error which can be amended without 
affecting decision. 

(i) Imperfect in form.—The award must be couched in a 
form which would lead to finality and must not be put in a form 
which incites the parties to embark upon further litigation. (Sreelal 
Mangtulal v. Modern, A. I. R. 1925 Gal. 599). This clause applies 
only when the imperfection in form exists in the award at the time 
when it is filed in the Court by the arbitrator and not when it 
comes into existence at a subsequent stage on the happening of an 
anticipated event. (Kaikabad v. Khambatta , A. I. R. 1930 Lah. 26). 

(ii) Obvious error.—An issue whether a particular property 
was endowed property and whether it was partible or not was 
referred to arbitrators for determination. The arbitrators decided 
that it was not endowed property but held that it should not be 
partitioned and must continue as endowed property. It was held 
that the award contained an obvious error which the Court was 
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•competent to modify and correct. (]<H it Durlabh v. Jani Lajja , 2 
I. C. 858). 

The Court is bound to correct any obvious mistakes or slips 
in an award in the same manner in which mistakes in decrees are 

• corrected and it is .necessary that any formal application should 
'be made by a party for this purpose. For this reason no specific 
provision is made in the Limitation Act for application to correct 
an award under this section. ( Hyder Sahib v. Giria Chettiar , (1913) 
-M.W.N. 338 : 24 M.L.J. 483). 

Clause (c)—Award containing clerical mistake or error 

• arising from an accidental slip or omission.— See also com¬ 
ment under section 13 (d). 

To correct an error of calculation or arithmetic and to award 
a different decision from that awarded by the arbitrator, cannot 

• come under this clause. ( Gopal Dinkar v. Gatiesh Narayan , 22 Bom. 
L.R. 1416 : 45 Bom. 512). 

Where there is, on the face of the award, a patent inconsis¬ 
tency, such as a flat contradiction in measurement, or a mistake of 
arithmetical calculation, it is open to the Court to which application 
is made for filing the award, on a patent error of that sort being 
'pointed out, to send the award back to the arbitrators to correct it 
before a decree is passed in accordance with it. ( Har Prasad v. 

* Raghubar Dayal , 21 A.L.J. 541 : 45 All. 628). 

An award was made upon the basis of certain figures contained 
rm certain documents relied on by both the parties and a decree 
'was passed according to the award without any objection from any 
•of the parties. It was subsequently found that there was a mistake 
in the figures on which the award was based, and the party who 
was affected by the mistake applied for correction of the error. It 
tvas held that the application was not to correct an error patent and 
apparent on the face of the record but to go much deeper into 
'-the matter and to reopen the accounts and the figures at which 
the arbitrators had arrived and the remedy lay either by review 

• or appeal. ( Lakshmi v. Butchayya, A. I. R. 1927 Mad. 720 : 103 
-I. G. 829). 

Appeal. —An appeal lies from an order modifying or correct¬ 
ing an award (section 39 (1) (iii). But the appeal must be limited 
to the modifications and corrections only and no other ground can 
he urged in the appeal. (Kaikabad v. Khambatta , A. I. R. 1930 
Lah. 26). But the decree on such award is not appealable. (Nanah 
'Chand v. Ramkishen , A. I. R. 1933 Lah. 139 : 141 I. G. 72). 
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16. (1) Power to remit award. —The Court may 

from time to time remit the award or any matter referred 
to arbitration to the arbitrators or umpire for reconsidera¬ 
tion upon such terms as it thinks fit— 


(a) where the award has left undetermined any of. 
the matters referred to arbitration or where- 
it determines any matter not referred to arbi¬ 
tration and such matter cannot be separated 
without affecting the determination of the. 
matters referred ; or 


(b) where the award is so indefinite as to be in¬ 
capable of execution ; or 

(c) where an objection to the legality of the^ 

award is apparent upon the face of it. 

(2) Where an award is remitted under sub-section 
(1), the Court shall fix the time within which the 
arbitrator or umpire shall submit his decision to the; 
Court : 


Provided that any time so fixed may be extended by 
subsequent order of the Court. 

(3) An award remitted under sub-section (1) shalfc 
become void on the failure of the arbitrator or umpire- 
to reconsider it and submit his decision within the time 
fixed. 


Comment 

Scope of the section. —The section is based on para 14 of the- 
second schedule of the Civil Procedure Code. It has been held by 
the Madras High Court that the Court cannot remit an award onr 
any ground not contemplated by section 16 (1) of this Act ( Vengtc - 
Ayyar v. Yegyan Ayyar , (1950) 2 M.L.J. 642 : A.I.R, 1951 Mad. 414).- 
Sarkar in his Law oj Arbitration says at page 202 : , 

“Speaking generally the Indian courts would not be permitted 
to follow the English decision blindly inasmuch as the English' 
statutes as construed by the Courts, gave wider powers of re¬ 
mission as compared with the three specific grounds mentioned 
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section 16 of the Arbitration Act, 1940. In this view of the matter 
in each case the question will be not what would have been the 
decision in England or under the Indian Arbitration Act, 1899 but 
whether the ground urged for the remission of the award is or is 
not covered by the three specific grounds stated in clauses (a), (bj 
and (c) of section 16 (1) of the Arbitration Act, 1940. 

The preceding section 15 enables the court to modify or 
correct an award under certain circumstances while this section 
empowers the court to remit the award to the arbitrator for reconsi¬ 
deration whether there are omissions or defects therein which are 
such as cannot be modified or corrected by the court itself under 
section 15. ( Bata v. Municipal Committee , 29 Cal. »p4 (l . , 

Tuljomal v. Bikhchand , A.I.R. 1943 Sind 131). This section empow¬ 
ers the court to remit an award for reconsideration upon certain 
grounds specified in the section but upon no others. 

Where the arbitrator clearly holds that the plaintiff s suit 
should be dismissed and that he should be directed to apply to the 
revenue authorities for partition, the Court acts wholly without 
jurisdiction for reconsideration in the absence^ot any of the grounds 
mentioned in this section. ( Shcokaran v. Kanhaya , A. J. R. 193o 
Lah. 113). Under this section, an alleged detect in the tribunal 
which gave the award is no ground for remitting it. (1 allapragada 

v. Tallapragada, ‘21 M. L. J. ‘263 ; 2 M. W. N. 151 (K B.) ). 


The Court may.—The Court exercises the power of remission 
even where the arbitrators are f unctus officio. It is entirely optional 
with the Court to remit the award it the award has determined any 
matter not referred to arbitration. (Abdullah v. AH JM&rdon A. I. R. 
1131 Lah. 215). 


Remit the award.—There is a conflict of judicial opinion on 
the que*tion whether the court can remit the award in part only. 
In Satumal v. Kuvdan Lai , A. I. R. 1929 bind. 164 ; 116 I. C. 5 j 0 ; - 
the question arose whether it was competent to the arbitrator : 
to pass a new award diametrically opposed to the first when he? 
was merely required to specify what lands were referred to b\ r 
him. It was held by the Judicial Commissioner’s Court of Sind 
that when an award is sent back by the Court to the original 
arbitrator with direction to specify definitely the land awarded 
and to return the award so amended, and the arbitrator instead 
of complying with the order goes afresh into the matter and* 
makes a fresh award, thereby depriving the party of the award 
made in his favour, the award cannot be accepted and the arbitra¬ 
tor is functus officio except as to that portion of the award which* 
was ordered to be amended. 
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^XVl!j.q°B- lle T ° bserv ‘“ 1 °“ ° f E “‘. i" /•*««V. 

to l S “ p f P° 5 ' h " “"? rd “ S ood as to the three points and bad as 
nthaf»!?,. f ?K^. th nd j s sent back as to that alone, I am of opinion 

judgme ^’**’ “ “ ' br “ “ d “ MO ' •>« “■ 

But the Allahabad High Court has observed : 

cedure n< ? t . a P pear to be any provision in the Civil Pro- 

The reasons 3 , P !,h W - lcB T a ,P? rtlon .°f a *» award may be remitted. 

ds not the a h’t Vlous ’ IS ^possible to say for any person who 

award It m °u the arbitrator proceeded to fra me his 

award. It may be that the portion objected to has an intimate 

wrT^herefore 11 ** p0 f; tion . which is not objected to. The arbitra- 

8®?“ i b 5 | lV 1no a free ha nd to recast the award.” 
l ursi Ram v. Basdeo, A. I. R. 1926 All. 567 : 24 A. L. J. 705). 

Wadia, J„ of the Bombay High Court observed ; 

of the PivtfV S 3 differ * nc f between para 14 of the second schedule 
don A? ,RQQ Ce K Ure God f a » d sc «ion 13 of the Indian Arbitra- 
„H ’ , ’ ecause the Code distinctly provides for remitting 

bv the a.h’/ 6 mat J ers ^referred to arbitration for reconsideration 

Art ffiac r • doeS SCCtion 10 of the English Arb.tration 

foqq Pp But under s . ect »on 13 of the Indian Arbitration Act, 

nnlv » . re ™‘ ^e award as i3 whole and cannot remit 

P „° th A e award for reconsideration. ” ( Aboobaker v. Recep¬ 
tion Committee , A. I. R. 1937 Bom. 410 ; 39 Bom. L. R. 476). 

.f. is submitted that views expressed by the Allahabad High 

oourt are not correct. 


The correct law is that the Court is quite competent to remit 
a portion of an award under para. 14 of the second schedule of the 

a 0 ? 6 mAn l Procedure. Section 16 (1) of the Indian Arbitration 
C il "j ^ as . ecn taken verbatim from this paragraph 14 and as 
such under section 16 (1) of the present Arbitration Act also, an 
award may be remitted to the arbitrators in part. 

From time to time. —After an arbitrator has amended his 
-award a further application may be made to remitit, and if it is 
defective, it may be remitted again. This section empowers the 
Court to remit the matter referred from time to time. It is, however, 
doubtful whether an amended award would^e remitted on account 
°u a c °kJ ccwon which existed and could have been taken to it on 
. fi £. st or a former occasion. (R«ss«//,-15th Ed., p. 267. But see 
■jA. I. R. 1952 pat. 461). 
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Sub-section (i) 

Clause (a) 

Applicability This clause applies when— 

(i) the award has left undetermined any of the matters refer¬ 
red to arbitration; or 

(ii) the matter not referred to arbitration but determined by 
the arbitrator cannot be separated without affecting the determi¬ 
nation of the matters referred. When such matter can be separated, 
the proper remedy is that mentioned in clause (a) of section 15 and 
the Court has no power to remit the award fur reconsideration. 

• (Oulad Hussain v. Asmad Khan , (1936) A. M. L. ]. 55). 

(i) Part of dispute (or matters) referred left undeter¬ 
mined. —Where the arbitrators have left undetermined part of the 
matter referred to arbitration, the award cannot be filed. In such 
a case if filed, it can be remitted for reconsideration. (Hakimullah v. 
Karim Bux , A. I. R. 1925 All. 393 ; Janardan v. Shambhu , 16 Cal 806 ; 
Purshattam v. Jethabhai , 17 1. C. 33 ; (1912) M. W N. 1076). 

The reason of the rule enacted in the first part of clause (a) is 
thus stated by the Allahabad High Court in Kkublal v. Bishambhar 
Sakai , 82 I. C. 219 ; 22 A. L. J. 919 ; A. I. R. 1925 All. 103) : 

“It is agreed, on the one hand, that if an arbitrator chooses to 
•undertake the decision of a variety of matters with the consent of 
parties, and he deliberately, or by an oversight without the consent 
-of the parties, omits fr>m his decision anything really material, it is 
sufficient to destroy the award. The reason for that is obvious. 
We are discussing an arbitration without the intervention of the 
•Court. The tribunal derives its authority only from the consent of 
the parties and from the moment when it goes outside that consent, 
-either by omitting to decide what they have submitted to him, or 
by deciding something which they have not submitted to him, he 
ceases to be clothed with the legal authority from which alone he 
derives his jurisdiction.** 

In the absence of any objection to an award by the party, the 
Court is not bound to scrutinise the terms of the award and satisfy 
Itself before passing its decree that jit disposes of all the matters 
referred to arbitration, and if the award does not so dispose of them, 
the court is not bound to remit the award under this section. 
{Annamalai v. Annamalai, A. I. R. 1933 Mad. 697; 65 M. L. J. 
376 ; 147 I. C. 476). 

Where only ministerial acts remain to be done to complete the 
•award, it ia not incomplete for that reason, (yenkata v. Padma Valli 9 
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T LR -*? 44 Mad. 324 ; Ramji Ram v. Salig Ram, 14 C. L. J. 188; 

1A x. Li. 481). 

i , Where P art \ es a 8 rec< ^ *° refer “all the matters in difference” 
including the question of the legality of the contract of agency 

between the parties but the judge misunderstood that, in view of the: 

admission of the defendant, the only issue that was to be referred 

was the difference between the sum admitted and the sum claimed 

by the plaintiff, it was held that the Court did not act wrongly in- 

mattcrs once again in.pursuance of the parties 5 request. 

?,«J^£ abtb v * Bhikham Chand, A. I. R. 1954 Nag. 306; I. L. R.- 
(1954) Nag. 514). 


. ^Vhen it appears from the evidence on the record that the - 
parties agreed to the settlement of the dispute in a certain manner 
and gave up the remaining points which they apparently considered 
to be trivial, the incomplete character of the award cannot be con¬ 
sidered to be fatal to its validity when the arbitrator gives his award 
^ r T din § to the 'agreement. ( Bhola Ram v. Hukum Chand, A. I. R. 

^1 **117 I. C. 89 ; Gobardhatidas v. 1 aikishandas, 22 AIL 

224; (1900) A. W. N. 52). 

If the parties abandon any claim before the arbitrators, that 
need not appear in the award, and the award will not be vitiated 
by absence of reference thereto but it may be proved by the 
evidence of the arbitrator. ( Purshottam v. Jethabhai, 17 I. C. 33). 

(ii) Matters decided by the arbitrator, though not 
referred Where the arbitrator determines matters which have not 
been referred to arbitration, it is open to the Court to remit the 
award to arbitrator again. In Juggabandhu Saha v. Chand Mohan 
Saha, 31 1. C. 33 ; 22 C. L. J. 237 the Court observed I 

“It is an elementary rule that the submission furnishes the- 
source and prescribes the limits of the arbitrator’s authority, and the: 
award both in substance and in form must conform to the submis- 
sion. Consequently, as the arbitrators are inflexibly limited to a 
decision of the particular matters referred, if the award extends to 
matters not within the scope of the submission, it is void as regards- 

the portion in excess of the submission. 55 (See also Jagat Hari v. 
Moran, 26 1. C. 73). 


. . ^ n . awar d on matters beyond the terms of reference is without 

jurisdiction and if the extraneous matter cannot be separated, the* 
Court is empowered to remit. (Ramaswami v. Venkataram , A. I. R- 
1926 Mad. 201 ; Mansa Ram v. Karla Ram, A. I. R. 1923 Lah. 411 ; 
76 I. C. 1007). 

0 

.Where the reference to arbitrators does not embrace the= 
question as to who are the partners in a particular firm the law does* 
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not allow them to assume jurisdiction over questions which are not 
rreferred to them. It is not necessary for the arbitrators to decide 
.who the partners are. ( Kir pa Ram v. Jawahar Singh h A. I. R. 1932 
}Bom. 375, 34 Bom. L. R. 737 ; 140 I. G. 761). 


Where all matters in difference between the parties to a suit 
for money due on a bond were referred to arbitration, the arbitra¬ 
tor had power to determine not only the amount to be paid but also 
the mode of payment by instalments or what interest is to be paid. 
{Ram Swamp v. B indr a Prasad , 12 O. G. 23 ; 1 I. G. 328 ; Uttam 
<Chand v. Mahmood , 46 Gal. 534 ; 45 I. G. 285). Power to make 

partition amongst co-sharers includes right to award maintenance. 
(Murlidhar v. Mulch and, A. I. R. 1924 Oudh -54 ; 73 I. G. 39). In 
Ramdas Gurdasmal v. Gov indr am , 53 I. G. 337 ; 31 S. L. R. the Court 
observed : 


“The last contention is that the arbitrators went beyond their 
jurisdiction by deciding points relating to the strangers to the 
reference. No doubt the ordinary rule is that, as the submission 
only refers to the arbitrator the question between the parties, the 
moment he touches the interest of the strangers, he exceeds his 
authority and his award is void. But this strict rule of English 
law obviously cannot be applied in partition cases like this, and 
the reference clearly referred the question of maintenance allow¬ 
ance and marriage and sradh ceremony expenses to the arbitrators. 
The plaintiff himself refers to the question of presents given to 
sisters, etc., and marriage and sradh expenses among those to be 
settled, and he is almost necessarily estopped from raising the plea 
like the present one. Unless such questions are settled, there would 
be no final settlement of the disputes and the defendants presumably 
would not have agreed to the arbitration.” 

So also where reference recited “you will make a decision of 
the movable and immovable property having considered what is 
proper and having made a just settlement. That decision we accept 
in every respect.” It was held that reference did not exclude power 
of arbitrators to make decision subject to such conditions affecting 
its tenor or devolution as could have been validly agreed to even 
.by coparceners themselves. ( Mst . Phula v. Kansam Singh , A. I. R. 
1923 Nag. 70). 


Clause ( b) 

Indefinite award incapable of execution. —Under this 
^clause, the award is to be remitted when it is indefinite as to be 
incapable of execution. 

Where the amount is not ascertained but can be made certain. 
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arbitration cannot be held as uncertain. (Nathu v. Abdul , A. I. fti 
1930 Lah. 22 : 119 I. C. 726). In this case it was observed : 

m * * - £ f 'A 

“The award is not perhaps very happily worded but the inten¬ 
tion is sufficiently clear, and there should be no difficulty in getting 
it executed. Another objection raised in this connection was that: 
the arbitrators have found that a*sum of Rs. 505 is due from Abdul. 
Ghani to the appellants out of the price of the house and Abdul 
Ghani has been allowed to deduct the cost of wiring and laying 
waterpipes out of this sum. The arbitrators have not actually 
ascertained that sum but this also does not appear to be insuperable; 
obstacle in the matter of execution. Abdul Ghani will have to* 
prove in Court what he actually spent on the wiring and water- 
pipes and the sum so proved can then be deducted from the* 
aforesaid amount due from Abdul Ghani. The mere fact that the*, 
amount was not actually ascertained or calculated by the arbitra¬ 
tors, does not appear to be sufficient justification for holding the: 
award to be uncertain, for the principle will apply that that is. 
sufficiently certain which can be made certain.” 

In Manindra Nath v. Mahanand Ray , 13 I. G. 161 : 15 G. L. Jb 
360 there were blanks in two places in the award. In two other* 
places the arbitrators had decided that certain lands were to be 
held under tenancy rights in respect whereof the rent was left 
unascertained. In another instance, the rent was assessed at one 
rupee but it was not specifically stated to whom that rent was pay¬ 
able. It was held that the award was not open to the objection of, 
vagueness and uncertainty by reason of these defects. 

The principle is that if the arbitrator has given rules for cal¬ 
culating the amount of money to be paid without stating the result- 
of such calculation, the award is sufficiently certain on the princi¬ 
ple that that is sufficiently certain which can be made certain. 

(Broom on Legal Maxims , 1911, page 478). As an illustration of? 
this rule, reference may be made to the case of Beale v. Beale , (1635)' 
Cro. Cor. 383 in which an award was made that one party should 
pay to the other all such money as he had expended in the prosecu¬ 
tion of a suit. The award was held to be sufficiently certain 
because the amount could be ascertained [from the bill of the. 
attorney. The principle applicable to cases of this description has. 
teen lucidly stated by Mr. Justice Curting in Strong v. Stror.g , (1852). 

8 Gurting 560 : 

“When it is laid down as a principle of law that an award, 
should be final, the meaning is not that nothing shall remain to be 
done to complete the execution of the award but that the thing to. 
be done shall ba\e been cetejmined and defined to a reasonable? 

certainty.” 
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The Court will make every reasonable intendment in favour 
of an award being a final, certain and sufficient termination of the 
matters in dispute, and unless and until the contrary is shown, the 
Court will presume that the arbitrator has determined only such 
matters as were in dispute and were referred to him. (I Vishindas 
v. Tejumal , 174 I. C. 334 ; A. I. R. 1938 Sind 59). 

The award cannot be said to be bad for uncertainty or indefi¬ 
niteness in the following cases— 


(1) An award specifying the amount to be paid by one party 
to the other in pounds or sterling but omitting to specify the rate- 
of exchange at which payment is made (Beith Stevenson v. Naromal , 
80 I. C. 1009 ; A. I. R. 1924 Sind 117) ; 

(2) An award directing certain produce to be sold at a market 
price but omitting to mention the amount. (Vishindas v. Khusdas , 
174 I. C. 334 ; A. I. R. 1938 Sind 59). 

The following awards are uncertain and indefinite :— 

(1) Certain disputes between two partners in a firm were 
referred to arbitration. The arbitrators made an award which 
gave detailed instructions as to the names in which accounts should 
be gone into and liability of the parties determined, but it did not 
decree any definite sum in favour of either party. The defendant 
applied for execution of the award and stated in his application 
that a certain sum had been arrived at by him as the result of 
calculations in accordance with the directions given in the award 
as being due to him from the plaintiff* and prayed the execution 
might be issued for that sum. The Court issued execution and an 
attachment was ordered. It was held that the Court had no 
jurisdiction to add to the terms of the award by assuming at the 
instance of the defendant that the sum mentioned by him in his 
application was due to him on the basis of the award. ( Chokalin - 
gam v. Human, 84 1. C. 824 ; A. I. R. 1925 Rang. 155 (F. B.). 

(2) After an award was signed by the arbitrators but before 

it was filed in Court, one of the arbitrators added in the award the 

words “Best of the plaintiff’s claim should be dismissed with 
costs.” 

. decision of the arbitrators on the question of costs not 

being clear, the Court is empowered to remit the award to the 
arbitrators in order to have the ambiguity removed. (Anant Ram 
v. CurdU Mai , A. I. R. 1930 Lab. 519 ; 8 Lah. L. J. 460). 

Incapable of execution.-An award is not incapable off 
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*-execution simply because the executing Court will have to make 
an enquiry into the various circumstances before determining what 
.each party is entitled to get. ( Nattin v. Abdul , A. I. R. 1930 Lah. 
22 : 119 I. C. 726). So also an award is not incapable of execution 
if it is passed against firm without specifying its partners. (Kisha- 

- ram v. Jawahar t A. I. R. 1932 Bm 375). Where j >int property 
belonging to certain persons has been partitioned by an award 
made without the intervention of the Court, the mere fact that no 

r specific direction has been given by the arbitrators about the venti¬ 
lators and drains existing in the properties petitioned, does not 
render the award invalid on the ground of difficulty in execution of 

- the award or indefiniteness in the award. ( [Mohammad v. Mohammad , 

. A. I. R. 1940 Lah. 24). 

• Clause (c) 

Objection to legality of award apparent on the face of 

• St.—An award can be remitted to the arbitrator under this clause 
when it is based on an erroneous proposition of law appearing on 

- the face of the award or some document incorporated thereinto. 
It cannot be remitted on account of an erroneous conclusion on a 

. question of fact. ( Nanibala v. Ram Gopdl , 48 G. W. N. 721 ; A. I. 
R. 1945 Cal. 19). 

Where a suit on a promissory note claiming interest is referred 
to arbitration and an award is filed awarding interest to the plain¬ 
tiffs, it is doubtful whether the want of provisions in the note for 
-the payment of interest is the kind of objection to legality of the 
award apparent on the face of it which is contemplated by this 
. clause. ( Ram Nath v. Audh Behari , (1934) A. L. J. 939 ; A. I. R» 
,1934 All. 939). 

An error of law which vitiates an award should be apparent 

- on the face of the award itself or of any document so connected 
with the award as to form part of it. But where specific question 
of law is specifically referred by parties to arbitrators and the latter 
arrive at a wrong decision of law, their award cannot be challenge 

t though the error of law is apparent on the face of the award itself. 
Where, however, a specific question of law is not so referred, an 
erroneous law may be attacked, provided such error appears on 

• the face of the award itself or any document so closely connecte 
as to form part of it. (Madho Ram v. Mitsui Bhusan , 78 I.C. 23u j 
A. I. R. 1925 Sind 185). The Court can interfere if there is some 

vrillegality in the award appearing on its face. A distinction is ma c 
between a question of law specifically referred to the arbitrator or 
. his decision and a question of law which is not specifically referrea 
.but is material in the decision of matters w.iich have been 
ttto him. In the former case, the authorities are agreed that the 
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Court cannot interfere. On the other hand, where a question of law 
has not been specifically referred to the arbitrator but is material in 
the decision of the matters which have been referred to him and he 
makes a mistake of law apparent on the face of the record, the 
award can be set aside. (Haji Habib v. Bhikam Chand , A. I. R. 1954 
Nag. 306). 


No hard and fast rule can be laid down as to the type of 
cates in which an award may be remitted under tins clause. Even 
to justify a remission of the award cn the ground of an illegality 
apparent on its face, it must be one of such a nature as to permit of 
no argument, and to be patent on its face and, if permitted, to pass 
unrectified would do substantial injustice in both law and equity 
to the parties concerned. (, RadhahrUhnamurthy v. Balacubramania 
(1948) 2 M. L. J. 601). 


The error of law on the face of the award must be some le^al 
proposition which is the basis of the award and which is erroneous 
and which can be found in the award. Besides, the legal proposi¬ 
tion must be plainly stated, and the Court cannot act upon a mere 
surmise that the arbitrator was acting upon a supposed legal 
proposition. (. Benoy v. Bilasroy , A. 1. R. 1951 Cal. 529 ; 80 C. L. J. 
202 ) • 


An error of law on the face of the award means that you can 
find in the award or a document actually incorporated thereto as 
for instance, a note appended by the arbitrator stating the reasons 
for his judgment, some legal proposition which is the basis of the 
award and which you can then say is erroneous. (Per Lord Duned¬ 
in in Champsey Bhara v. Jivraj Batloo , A. 1. R. 1923 P. C. 66 • 47 
Bom. 578 ; 73 I. C. 436). In other words, error of law- on the 

lace of award means erroneous legal proposition which is the basis 

of the award. 


An error on toe face of an award is a very narrow ground 
and the jurisdiction has to be administered with great care in order 
that extraneous considerations not appearing on the face of the 
award are not introduced into the matter. (Lekhraj v Vishin 
Das, 145 I. G. 465 ; A. I. R. 1933 Sind. 260). 


Under this clause, where an objection to the legality of the 
award is apparent on the face of it, then the Court may either remit 
the award or may supersede it and proceed to decide the suit on 
merits. (Deo Narain v. Siabar Singh , A. I. R. 1952 Pat. 461). 

In the following cases, the illegality does not appear on the 
face of the award:— 

8 
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(1) The mere fact that the Tribunal has erred in law is no 

f lnterfcrence * [Ghulam Jilani v. Mohd. Hussain , 29 I. A. 

ol (P. C.)J ; 

(2) The fact that an award was made in favour of an unregis¬ 

tered company does not make the award illegal on its face. (Satish 
Chandra v. P. N. Das & Co., 175 I. C. 468 ; 19 Pat. L T 549 • A 
I. R. 1938 Pat. 231); ' ' 

(3) The arbitrator allowed the eldest brother a certain sum 
of money in excess of his share in consideration of his having to 
*°?i j *,f. r anc * ec Jucate his younger brothers for many years. He 
called this sum a Jeshtha-bhagam, It was contended that the award 

was illegal. 


w ? s ^y the Madras High Court that the award was not 
illegal on its face. The Court observed : 

“Though the arbitrator uses the word J eshtha-bhagam in the 
award, the arbitrator was not applying any rule of J eshtha-bhagam to 
the case, for if he was doing so he would have given a half share to 

i °* a properties and only a one-fourth share to each 
of his brothers. He has only allowed the eldest brother to take the 
whole of the sum of Rs. 3,128 due to the family in consideration 
of his having looked after his brothers carefully for many years and 

by educating them enabied them to attain responsible positions in 
hte.“ (Vaithianatha Aiyar v. Subramania Aiyar , A. I. R. 1925 Mad. 
301) ; 

(4) An award cannot be remitted where the exposition of 
law by some Hindu pundits of Banaras differed from the view of 
Hindu law relied upon by the arbitrator. (Nanak Chand v. Ram 
Narayan, 2 All. 181). 


. *^he appellant, a contractor, entered into a contract with the 
Dominion of India for the supply of bricks. A clause in the 
contract required all disputes arising out of or relating to the 
contract to be referred to arbitration. Disputes arose and the 
matter was duly referred. 'Ihe arbitrator gave an award in favour 
of the contractor. Tne Union Government, which by then had 
displaced the Dominion of India, contested the award on various 
grounds. The Supreme Court held as follows :— 


1; n °t enough for the contract to provide for arbitration \ 
more is necessary. An arbitrator only gets jurisdiction when 
either both the parties specifically agree to refer specified matters 
or, failing that the court compels them to do so under the arbitra¬ 
tion clause if the dispute is covered by it. 

2. The legality of an award cannot be challenged on facts. 



■>. lo] ARBITRATION WITHOUT INTERVENTION OF A COURT 115 
out it can be challenged on questions of law, provided the illegality 

is apparent on the face of the award. ° y 

3 . The only exception is when both parties specifically refer 

a question of law for the decision of the arbitrator. In tha/event 

b f Und b> ’ h ‘ S , de " 1S ' on on th3t Particular question as well 

• ** by his decision on the facts. 

But a distinction must be drawn between cases in which a 
question of law is specifically referred and those in which a deci- 
■ion on the question of law is incidentally material (however neces¬ 
sary i in order to decide the question actually referred The law 

about this is the same in India as in England. ' 

4. A wrong construction of the contract is an error of law 

, e ",d be cha,i " ecd '■ r °'' id ' d th ' «** opp— "„'r hci" 

provide it of wh ' n contract does not 

not fuffiUed 311 requirements of the Interest Act are 

6. When a specific type of loss is directly contemDlatrd h„ 
a ' es P w 7 lThr° 3 C °" tr . act and the V expressly stipulate thafrio dim- 

is : sr fir;-. isp?. — 

f S 1 — 

beca 0 ‘s C e 0 t V he red d b p y ute tS? ^ ° f 

implied agreement and nnt T anS * S ° Ut ° f a « d relates to the 
Pherumal v. Union of India A I R C ,^c l = tt | n ri co “* ract - (Jhawardas 
48 ; 1955 M W. N 782). S ’ G ' 468 : < 1955 ) 2 S - G. 


It was held by the Madras High Court that— 

J. If a mixed question of law and fact has been referreH 

award that the arbitrator had decided the question 6 ref 16 

res t0 n^?orena P nS ipleS ° f —tio^which^fetw 

2. As the matter is one of the intervention of the words 


116 


THE ARBITRATION ACT [S. 16* 

used by the rule-making authority, it is clearly a question^, 
of law. 

3. If, after perusing the order of the Arbitrator, the Court 
is convinced that he has not interpreted the Government. 
Orders having in mind the relevant considerations which'- 
ought to govern the interpretation thereof, the award of 
the Arbitrator should be remitted for fresh consideration 
after taking into account the relevant factors. ( State 
Electricity Boards Tamil Nadu , v. Sree Meenakshi Mills 
Ltd ., A. I. R. 1975 Mad. 139 : (1974) 2 M. L. J. 195). 


Sub-section (2) 

Scope :—When an award is remitted under sub-section (l) of 
section 16, it is obligatory on the courts to fix the time within? 
which the arbitrators or an umpire must submit the award to the 
Court. This time may be extended by the Court by any subse- 

quent order. 

Where an award is remitted for decision of the arbitrators 
or umpire without fixing any time for the return of the award, the 
Court has power to extend the time fixed by this sub-section alter 
the arbitrators or umpire have, after the remission, given their 
award. ( Martirosi v. Subramaniam , 51 Mad. 103 ; 109 I. G. /U ; A. 
I. R. 1928 Mad. 69 ; 54 M. L. J. 49 (F. B.). 

Absence of an application for extension of time in remitting: 
the award is not an illegality but a mere irregularity w ic t e 
parties can waive by their conduct. ( Amarnath v. Uggar Sen, A.l.K. 

1949 All. 399). 


Sub-section (3) 

Scope :—This sub-section makes it obligatory for the arbitra- 
tors to reconsider the remitted award and to submit his decision, 
within the time. Refusal by arbitrators to amend a clearly bad 

award is misconduct on their part. ( Devnaratn v » JJ. R- 

169). If the arbitrators refuse to reconsider, their award w i 

void and of no effect. 


Where the arbitration is in a pending case and the arbitrator 
refuses to teconsider the award, the Court is competent to set aside 
the award and to proceed with and decide the case on t 
(Janardhan v. Shatnbhu, 16 Cal. 106). 

Powers and duties of arbitrators after remission of 
award by the Court.—When an award is remitted to the arbitrator. 
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all his original powers, so far as they are not affected by the order 
remitting the award or by the provisions of the Arbitration Act, are 
revived. But his powers and duties cannot exceed those which are 
necessary to give effect to the order of the Court. ( Russell , loth 
Edition, page 295). 

It is the duty of the arbitrator to hear fresh evidence in the 
following cases :— 

1. Where the arbitrator has omitted to decide some matter 
submitted to him ; 

2. Where fresh evidence has been discovered after making of 
the award ; or 

3. Where the arbitrator had. during the proceedings in the 
arbitration, refused to receive certain evidence which he ought to 
have received. (Russell). 

In cases where the award is remitted upon some question of 
law. the duty of the arbitrator apparently will be generally limited 
to hearing such evidence only as might be necessary to come to a 
correct legal decision. (Russell). 

In cases where the award is remitted for the correction of 
errors apparent on the face of it, the arbitrator, as a rule is required 
to hear fresh evidence or to give notice to the parties that he intends 
to make his second or amended award. ( Russell , 15th Edition, 
page 296). 

A consent order was passed by the Court remitting the award 
passed by the Bengal Chamber of Commerce to the Chamber itself 
for reconsideration by a Court to be newly constituted consisting 
ot persons different from those who made the award and there was 
a further direction that the award had to be made within 5 months 
from t^ie receipt of the papers by the Bengal Chamber of Commerce. 
On receipt of papers, it appointed a new Court. One of the arbitra¬ 
tors having expressed his inability to serve in the Court, the 
Court was reconstituted under Rule 10 by appointing somebody else 
in his place. In an application to set aside the award, it was urged 
that the Court of Arbitration which has given the award, was not 
a properly constituted Court. It was held that the objection had 
no substance, (D. L. Miller & Co. v. Dahu Ran , A. I. R. 1956 Cal. 

%> 1 ). 

Limitation.—Under Article 158 of the Limitation Act, an 
objection to get an award remitted for reconsideration has to be 
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fJed within 30 days from the date of service of notice of filing the 
award. & 

# Appeal.—-An order remitting the award for reconsideration or* 
re using to remit the award does not fall within the meaning of Sec¬ 
tion 39 and hence is not appealable. 

Since there is no appeal against the order of remittal because* 
none is provided for by the Indian Arbitration Act, it is competent 
for the aggrieved party to plead irregularity of the remittal in an> 
appeal against the order of the Court upholding the award. (Vengu- 
Ayyar v. Vegyam Ayyar , A- I. R. 1951 Mad. 414). 

Revision.—No revision lies against an order remitting an- 
award to the arbitrators for reconsideration as there are other reme¬ 
dies by way of appeal after the final decision of the case by the. 
Court. (Lai Chand v. Kishori , (1888) A. W. N. 123). 

An order under section 16 remitting an award for reconsidera¬ 
tion by the arbitrators does not decide a case within the meaning. 

of section 115 of the Civil Procedure Code and therefore no revision* 
lies therefrom. 

It has been held that the refusal of a Court to remit the award 
which decides matters not referred to arbitration is subject to* 
revision. (Sita Ram v. Dhani Ram , 92 P. R. 1903). 

A revision lies against a decree based upon an award on ther 
ground of material irregularity, only when such irregularity con¬ 
cerns the proceedings of the Court and not those of arbitrators.. 
{Ibid, Harbhan Dutt v. Ladhi Saran, A. I. R. 1933 Oudh 547). 

17. Judgment in terms of award. —Where the 
Court sees no cause to remit the award or any of the 
matter referred to arbitration for reconsideration or to 
set aside the award, the Court shall, after the time for* 
making an application to set aside the award has expired*, 
or such application having been made, after refusing it, 
proceed to pronounce judgment according to the awards 
and upon the judgment so pronounced a decree shall 
follow, and no appeal shall lie from such decree except: 
on the ground that it is in excess of, or not otherwise irn 
accordance with, the award. 
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Comment 

Scope of the section.— The following conditions must be 
complied with before the Court may pronounce judgment upon the 
award and before the decree can follow under section 17 : 

L The Court must give notice to the parties of filing the 

award. 

2. . The time for making an application to set aside the award 

has expired or if such application has been made it nas been 
refused. 


3. The award is not set aside. (Section 30). 

4. The award is not remitted. (Section 16). 

fin con<J ^^ ons are cumulative and must be strictly ful- 

i-i / 1 , not > the Court ought to set aside the judgment and decree 
which follows. (Ganesh Mai v. Keshoram , 55 C. YV. N. 349 and 
Katha Appa Raw v. Mohammad , A. I. R. 1949 Mad. 256). 


Looking at the words of section 17, it is fairly clear that it is 
open t o the Court to see whether there is any cause to remit or set 
aside the award apart from the application which a party may make 
lor the purpose of getting the award remitted or set aside. This 
■ ectlon dearly lays down that if an application is made, it has to be 

should d” merits J a . nd if the application is rejected, a judgment 
ration; P u° nou , nc t d ln accordance with the award. If the appli- 
■ all ,°. w ' d > the award would naturally be remitted or set 
? ' ! *? w h . lch case suitable orders are to be passed. The Court 

aside^thpawa 0 #? t0 C0 . ns ^5F tlie question of remitting or setting 
243) h d SU ° m ° tn ' ( Hastimal v * Hiralal, A. I. R. 1954 Bon?. 


after an^rd I h h m d The scheme of section 17 is that 

chall en ItZ Cen filC u’ an 0 PP 0rtun ‘ty is given to the party 

challenging or disputing the award to file an application to set 

aside the award, and the application must be filed within the period 

»pX'“S,E r, , b k ' d ty *!**« • 158 » f !■»«»»» A=, P ff 2 

enti ed to l d ’ P3rty “ who “ favour the award is made is 
entitled to a decree upon the award or if the application is filed 

award “ e " t ? , * hcn also the party in whose favour he 

appficadon havfn “ “""2 d f" 8 been madc in time and the 
wat h lr " 8 succeeded that party in whose favour the 
ward is made is not entitled to a decree in terms of the award 



120 


; THE ARBITRATION ACT 


rs. 17 


under section 17. 
293). 




Sarkar v. Amrit Lai, A. I. R. 1954 Bo 


I f 


• u ^pP*. lcat * on *—The word “application” has not been defined 

m the Arbitration Act or in the Limitation Act. It is not necessary 

to make the application in any particular form or to affix court 

* e , e s 1 tam P °f any value. {Ramaswami v. Muthiralayee , A. I. R. 1954 
Mad. 560). 


A decree shall follow.—Where the award has been made by 
t e arbitrators and the conditions laid down in section 17 have 
been fulfilled, the Court proceeds to give judgment according to 
the award and upon the judgment so given a decree follows. The 
decree can be enforced in the manner provided by the Code of 
lvu Procedure for the execution of decrees. In other words, the 
awards having been duly made and not having been corrected 

or r T oc ^^ ec ^ ? anc ^ t ^ ie application to set it aside having been refused, 
the Court has no option but to pronounce a judgment in accord¬ 
ance with it. 


All that is required is that there should be a valid award (fay 
Prakash v. Sheo Ghzdam , 11 Cal. 37 and Indur Subbarami v. Kondadai 
Raja Manner . 26 Mad. 47), made within the time allowed by the 
Court. (Chuha Mai v. Hari Ram , 8 All. 548,, though not submitted 
to the Court within that time. (Dcbendra Nath v. Sarbamangala, 8 

C.W.N. 916). 

Finality of decree in accordance with the award.— 

Section 17 of the Arbitration Act states that the decree passed 
according to the award is final and no appeal shall lie from such 
decree except on the ground that it is in excess of, or not otherwise 
in accordance with, the award. 


The award should be valid. An appeal against a decree on 
an award is incompetent if the decree is not in excess of, or contrary 
to the award. (Lovind Cliand v. Gurudah Mai , 39 P. L. R. 51). But 
the finality which attaches to a decree made in accordance with an 
award refers only to a case in which such decree is made by the 
Court of first instance and does not apply to a case in which such 
decree is made for the first time by the Appellate Court in reversal 
of the order of the first Court. (Abdul Taker v. Azmut Bibi , 2 C. L. J. 
80). An award once made and filed in court extinguishes all claims 
covered by the submission and is conclusive of the matters which it 
decides until it has been set aside by legal process. No appeal lies 
from such decree and it is immaterial whether the validity of the 
award is challenged on the ground of the illegality of the procedure 
of the arbitrator or on account of the invalidity of the reference 
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which constitutes the loundation of his authority. ^ a \ a . j 

Banshi Lai , 33 P. L. R. 163 ; A. I. R. 1932 Lah. 239 Baldeo Sahai 
-v. Abdul Rahim , A. I. R. 1932 Oudh. 156). 

But where a decree is passed on an award and it is found that 
•part of the decree was is excess of the award, that portion o t e 
decree which has exceeded the award, cannot be su PP or ^® * a 
appeal and is liable to be set aside. (Dina v. Kalika , 1911 A. 

«(Rev.) 404). 

After the passing of the decree, no suit will lie to have the 
award set aside (Patina Lai v. Rupa , A. I. R. 19l5*Oudh 92). But a 
minor can bring such a suit where such reference was made without 
obtaining leave of the Court under order 32, rule 7. (Davulutn v. 
Davulum , 39 Mad. 853). 

Grounds of appeal.—An appeal will always lie irom a 
decree which is based on an award, where the decree is ia excess 
of the award or is not in accordance with the award. An appeal 
will not lie where the decree is according to the award but the 
judgment is not. (Bipin Bihavi v. Krishna Behari , 8 C. L. J. 475). 

There is a conflict of judicial opinion upon the question as to 
whether an appeal lies from a decree passed in accordance "with 
award, where the latter is based on an invalid reference. The 
Calcutta High Court in majority of cases and the Oudh Chief 
Court have held that where the reference is invalid, such decree 
is appealable. (Ghafooran v. Abdul , A. I. R. 1938 Ondii 154 ; Golnuf 
Bibi v. Abdul Sarnad , A. I. R. 1931 Cal. 211). 

But a contrary view was taken by the High Courts of Madras, 
Allahabad, Bombay, Patna, Lahore and Rangoon. (Ma Ngwe v. 
U. Min , A. I. R. 1936 Rang. 240 ; Telia Pragada v. Telia Pragada , 
21 M. L. J. 263 (F. B.) ; Tej Singh v. Ghasi Ram , A. I. R. 1927 All. 
563 ; Mahomed Valli v. Valli Asmal, A.I.R. 1924 Bom. 324; Khudi 
Ram v. Chandi , A.I.R. 1916 Pat. 190; Rulla Ram v. Bansi Lai , A.I.R. 
Iy32 Lah. 239). 

Revision.—Where the Judge refuses to consider the objections 
to an award on the ground that they were time-barred and a decree 
is passed in accordance with the award, no appeal lies and an appli¬ 
cation for revision is competent. (D, B. Dass v. Dayal Lai , A.I.R. 
1933 Rang. 38). In Jatindra Mohan v. Manindra Nath , A.I.R. 1927 
•Cal. 52, the Court observed : 

“It seems to us that where the jurisdiction of the Court to 
jenake the order of reference is attacked,, the Court has power to 
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Mld e 405).° rder ^ revisional jurisdiction (See also A.I.R. 1937 

a ^r,v! r K?s £iSI£f 

case the Hiehfc’nn't 7 ^ e * crcise of us jurisdiction. InJ such a 

Code. (Dlri\ aTrI^S Ft» l™?'"* 

„ aecrce in terms of the award, it is permissible to entertain a re- 
ATR U 193 e 3 Oudh n 547) 5 ’ C ' P ' G * {Harbhan Dat v - Ladh Saran, 

It is ^n't^rrdina^ jSScd^S should'^iLdS^ 
sfnd r °172) ate ° CCaslons ' ( Ha s s °™«l v. Kishanchand, A. I. R. 1936. 


Court^ouM n S f eneraJ [ y ob J ec , donab le in cases of awards and a 
Urt should not interfere unless it finds not onlv illegality but 

v^I aTr that ilJe S alit y- (Lakshmammct 

Turisdiction 'll; l Mad ‘ 157 )‘ Where the lower Court having 
the consent JF v? X ^^ cree » P assed it in terms of an award with 
days the H^h Pn b °? h P X ni * 8 thereto but without waiting for 30 

iss.tr, D«;? h A^s;T, d ». ,o .sr f ' re in r ~ (TrU v - 


n\ m*?' , Powe f of Court to pass interim orders.— 

( ) Notwithstanding anything contained in section 17 , at 

ft? y «r me u aft t r the fi,in § of the award, whether notice of 
the Hung has been served or not, upon being satisfied by 

affidavit or otherwise that a party has taken or is about 

to take steps to defeat, delay or obstruct the execution 

?v. ? ny ~f cree th at may be passed upon the award, or- 
that speedy execution of the award is just and necessary,. 
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the Court may pass such interim orders as it deems 
necessary. 


(2) Any person agairist whom such interim orders 
have been passed may show cause against such orders 
and the Court, after hearing the parties, may pass such 
further orders as it deems necessary, and just. 


Comment 

Object of the section. — Section 18 is a corollary to section 
m the sense that it enables the Court to counter in the inter¬ 
val any action designed to defunct the subsequent execution 
ot the decree. This section has been enacted in accordance with 
the principles underlying Rule 1 of Order 38, Code of Civil 
Procedure. 

1 he word “may” indicates that the power of the Court is- 
discretionary. But the discretion is wide and should be judicially 
exercised. In its exercise the Court should see that no injustice 
is caused to either side and it protects the possible right of the part>' 
seeking the protection of the Court. Where there is reasonable 
apprehension of danger at the hands of the defendant, the Court 
should take steps under Section 18. 


Section 18 deals with a case where an award has been hied. 
Where some one of the parties have been trying to defeat or delay 
oi obstruct the execution of the decree that may be passed upon* 
the award, the Court is specially empowered by this section to- 
pas 1 * interim orders that may be deemed necessary. It is significant 
t lat the Arbitration Act or this section does not contain any corres¬ 
ponding provision for passing interim order before the stage of 

filing the award. (Shib Krishna v. Sunil Kumar , A. I R. 1949* 
Cal. 189J. * * 

19. Power to supersede arbitration when award) 
becomes void or is set aside.— Where an award has be¬ 
come void under sub-section (3) of section 16 or has been 
set aside, the Court may by order supersede the reference 
and shall thereupon order that the arbitration agreement- 

shall cease to have effect with respect to the differ¬ 
ence referred. 
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Comment 

^ . Scope of the section — Supersession of arbitration by Court.— 

section 19 lays down that where an award has become void under 

3ub*section (3) of section 16 or has been set aside, the Court may by 

order supersede the reference and shall thereupon order that the 

j*2. 1 t ra ** on a S reei Dent shall cease to have effect with respect to the 
difference referred. 

Thus under section 19, the arbitration can be superseded by 
the Court in the following two cases:— 

(i) where the award has become void under section 16 (3) ; or 

(ii) where the award has been set aside. 

Where arbitrators refuse to act, the Court has no power to 
supersede arbitration and to determine matters referred to arbitra¬ 
tion. (Sadiq Hussain v. Nazir , 33 All. 743 (P. C.)). 

. The Court has. inherent jurisdiction and it can, in the exer¬ 
cise of its inherent jurisdiction, revoke a reference when it would 
be futile to proceed with an arbitration which is grossly irregular 
and defective. ( Parvatkamma v. Subramma , A. I. R. 1935 Mad. 349; 
■68 M. L. J. 417; Anand v. Rambkushan , A. I. R. 1933 Pat. 566; 
Bhola Nath v. Ragunath , A. I. R. 1929 Ail. 743; 51 All. 1010). 

The proviso to section 25 of the Arbitration Act runs as 
follows : 

“Provided that the Court may, in any of the circumstances 
mentioned in sections 8, 10, 11 and 12, instead of filling up the 
vacancies or making the appointments, make an order superseding 
the arbitration and proceed with ’the suit, and where the Court 
makes an order superseding the arbitration under section 19, it 
shall proceed with the suit.” 

A date should be fixed for hearing after passing of the super¬ 
seding order. {Krishna v. Banwari , A. I. R. 1929 All. 259 ; 27 
-A. L. J. 100; 113 I. C. 749). 

Where the arbitrator refuses to act, it is the duty of the Court 
either to appoint a new arbitrator or to supersede the reference 
.and to proceed with the suit. ( Thakurdas v. Narain , 56 I. C. 644 ; 

2 Lah. L. J. 637). Without superseding the arbitration, the Court 
cannot proceed with the suit. {Ganesh Prasad v. Damodar , 10 A. L. 

_J. 23). 
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Where a suit has been referred to arbitration, the Court has 
no jurisdiction to make an order superseding the arbitration on 
the ground of the alleged partiality of the arbitrator. ( Kothanda■ 
ratna Aiyer v. Sivaganga , 11 M. L. J. 128). 

Where there is a reference to arbitrators and nothing has been 
done for five years, it is desirable that the reference to arbitration 
should be superseded and the case be dealt with by the Court. 
(Thahur Das v. Ram Das , 26 P. L. R. 476 ; 88 I. C. 975 ; A. 1. R, 
1925 Lah. 374). All formalities must be observed before superses* 
sioD. (ibid). Where the arbitrator refuses to act, the Court cannot 
supersede the reference acting suo motu. (Budh Sen v. Nanak Chand 
129 I. C. 162 ; A. 1. R. 1932 Oudh 151). Apart from section 
8, the Court has jurisdiction in a proper case to gram leave to 
revoke an arbitration on good cause being shown. (Ahmad Abdulla 
v. Cassum , A. 1. R. 1934 Bom. 388). The Court can supersede an 
arbitration when conditions mentioned in section 8 are fulfilled. 
(Abdul Hamid v. Reazuddin, 4 A. L. J. 691 ; 30 All. 32). 

A Court can supersede the reference in a pending suit only. 
(Sadik Husain v. Kayiiz Zeohra , 12 I.C. 15; 33 All. 743; 38 I. A. 181). 
An order of supersession may be passed by implication. (A lango? 

Sahu v. Bhatoo Singh , 57 I.C. 473 ; 5 P. L.J. 673; Narayan v. Savitri r 
A. I. R. 1937 Mad. 9). 



CHAPTER III 


. Arbitration with Intervention of a Court where there is no 

Suit Pending 

20. (1) Application to file in Cout arbitration 

agreements. Where any persons have entered into an 
arbitration agreement before the institution of any suit 
with respect to the subject-matter of the agreement or 
any part of it, and where a difference has arisen to which 
the agreement applies, they or any of them instead of 
proceeding under Chapter II, may apply to a Court 
having jurisdiction in the matter to which the agreement 
relates that the agreement be filed in Court. 

(2) The application shall be in writing and shall 
be numbered and registered as suit between one or more 

■ of the parties, interested or claiming to be interested 
as plaintiff or plaintiffs and the remainder as defendant 
or defendants, if the application has been presented by 
all the parties, or is otherwise, between the applicant as 
plaintiff and the other parties as defendants. 

(3) On such application being made, the Court 
:shall direct notice thereof to be given to all parties to the 
agreement other than the applicants, requiring them to 
shown cause within the time specified in the notice why 
the agreement should not be filed. 

(4) Where no sufficient cause is shown, the Court 
shall order the agreement to be filed, and shall make an 
order of reference to the arbitrator appointed by the 
parties, whether in the agreement or otherwise, or where 
the parties cannot agree upon an arbitrator, to an arbi¬ 
trator appointed by the Court. 

(5) Thereafter the arbitration shall proceed in 
..accordance with, and shall be governed by, the other 
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provisions of this Act so far as they can .be made appli 
<cable. 


Comment 

Scope of the section.-Section 20 is based on paragraph 
17 of the Second Schedule to the Code of Civil Procedure. It 
allows the parties to an arbitration agreement or any of them to 
initiate the reference proceedings with the assistance of the Court. 

This section relates to a stage prior to the award and an 

application to file m Court the arbitration agreement and proceed 

to arbitration with the intervention of the Court. It has nothing 

to do with an application to file award obtained with intervention 

r m , ~ ourt - (Gauri v. Ramlochan, A. I. R. 1948 Pat 430 • 29 P 
JLi. 1. 105). ' 

The scope of the section is no more than this that when an 
agreement of reference to arbitration has been entered into by the 
parties but the arbitrators have not so far functioned, the Court 
Has power to enforce an agreement against the parites when the 
arbitrators are ready and willing to act in terms of the reference. 
Ih.s section far from implying an ouster of jurisdiction, predicates 

InH»K he r’ arb,tra u 0rS . J haVe the j unsdicti °n to act on the reference 

and the Courts should step in and ask them to exercise the powers 
as arbitrators if they are agreeable to do so. (. Makhan Lai v Abhav 

Ram, A. I R. 1935 All. 886; 1935 A. L. J. 998 ; 156 I. C 904- 

40 T S T?r yf ™ l' h BaSU ^’ 38 Bom - L R ‘ 607 i A - l - R - 1936 Bom! 
•401 , Jmcori v. Fakir , 30 Gal, 218). 

Section 20 was enacted to be an optional provision which 

the°rif e er lnVOked - u" 7 ? faen ° ne ° f tlle P anies has t0 proceed with 
the reference without having previously secured the agreement of 

the other party to the reference and where only the bare aroitra- 

tion agreement exists between them. (P. C. Aggarwal v K N 

Khosla, A. I. R. 1975 Delhi 54 : 1974 Rajdhani L. R. 596). ' ' 

^ri^in° ngh e a “ a g rl ' ement to refer to arbitration cannot be 
specifically enforced under the provisions of the Specific Relief Act 

but an arbitration can be enforced by tnis section. ( Venkataahalam 

v.Surya Narayan, A. I. R. 1941 Mad. 129 : (1940) 2 M. L. J. 520). 

to a J b, l- Sectl °? d °? not ap P‘y to agreements to refer by parties 
having R °“!y. co Y ers the case where the parties without 

? ( ht , lg f tlon a g fee to refer their differences to 

K 249) U ' ' VenkalaGfuilam v - Rungiah Reddi, 12 I. C. 372 : 2 M.W. 



128 


THJfi ARBITRATION ACT 

Subsection (1) 


[S. 2d 


Scope. —It is true that, where there is an arbitration agree* 
ment, the Arbitration Act provides an alternative to the parties- 

m ♦ V* ah_ 


(a) to proceed with the arbitration as contemplated by the 

agreement and proceed to nominate arbitrators as indi¬ 
cated in the agreement ; or 

(b) in the alternative, to come to court to have the arbitra¬ 
tion agreement filed and ask for certain consequential 
orders as to the further prosecution of the arbitration* 
reference. 


Sub-section (1) clearly gives that option to the parties. But: 
St does not exclude operation of the other provisions of Sec. 20 ini 
so far as these are applicable even in a case where parties have- 
chosen to make a reference and proceed with arbitration under 
Chapter II of the Act. (Maheswari & Co. Private Ltd . v. Corporation - 
of Calcutta , A. I. R. 1975 Cal. 165). 

Chapter II of the Act does not deal with filing of arbitration^ 
agreement. Therefore, in so far as section 20, in its substantive 
provision, deals with rights of the parties for filing of arbitration 
agreement, there is no parallel provision in Chapter II. In such a. 
situation, no question of having exercised option by the parties- 
arises, (ibid). 

The Arbitration Act deals with 3 different kinds of arbitra¬ 
tion separately :— 

(i) Chapter II is “Arbitration without intervention of ^ 

Court”. 

(ii) Chapter III is “Arbitration with intervention of a court 
where there is no suit pending”. 

(iii) Chapter IV is “Arbitration in Suits”. 

A proper construction of Sec. 20 (1) which falls in Chapter 
III, would be as follows ;— 

(I) If the arbitration agreement between the^ parties includes 
the reference of future disputes to arbitration, then the 
parties or one of the parties would have an option to pro~ 
ceed either under the provisions of Chapter II or ot 
Chapter III in proceeding with the reference. 
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(2) On the other hand, if the arbitration agreement does not 

include the reference of the dispute? to arbitration, the 
parties together would have to make such a reference or 
one of the parties can do so under section 20. 

(3) Naturally, when the arbitration agreement does not in¬ 

clude a reference < f the disputes to arbitration and yec 
one of the parties persists in proceeding with the refer¬ 
ence resorting to Sec. 20, such a reference would be 
unilateral and would, therefore, be illegal, for it would 
not be protected either by the agreement bet vcen the 
parties or by Sec. 20. (P. C. Agga rival v. K. N. K/iosla , 

A. 1. R. 1975 Delhi 54). 

Arbitration agreement.—Sub-section (1) contemplates 
.agreements to which the provisions of Chapter II would also apply. 
(Indian Hosiery v. Bharat , A. I. R. 1953 Cal. 488). 

For arbitration agreement, see comment under section 2 (a) of 
his Act. 

Section 20 contemplates that the agreement should be in writ¬ 
ing and should be before the Court so that it may be ordered to be 
hied in order that an arbitrator may be appointed in accordance 
with the provisions and be called upon to act upon the agreement. 
Where no writing is produced and the terms of the agreement 
are not admitted, the Court cannot order the agreement to be tiled 
without first ascertaining the terms, as to which it would have to 
hold an enquiry. ( Makhan Lai v. Ahhoy Ram , A.I.R. 1935 All. 886 ; 
1935 A. L. J. 998). 

No action can be taken on an agreement which has come to an 
=end by either revocation or lapse of time. ( Coley v. Da Costa , 17 
Cal. 230 ; Vishwas v. Bhal Chandra , 23 Bom. L. R. 1022). 

If the parties to a pending suit agree to refer the matter to 
•arbitration and to withdraw the suit pending, and the suit is sub¬ 
sequently withdrawn in pursuance of such agreement, the agree¬ 
ment can be filed under this section. (Hari Ram v. Ram Ditta, 152 
I. C. 614, A. I. R. 1935 Lah. 59 ; Sarhati v. Zaninpal , A. I. R. 1933 
All. 291 ; Bhima Rama v. Bhagat Thakurdas , A. I. R. 1933 Peshawar 
18 ; But see A. I. R. 1930 Born. 98). But this section does not 
apply where reference to arbitration is made during the pendency 
-of the suit. (Dhan Singh v. Iialu Singh , 115 P. R. 1912 ; 15 1. C. 
140). 


9 
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‘May .—The use of the word “may” in this sub-section shows 
that the provisions of this section are permissive and not mandatory 
(Basaoo v. Jagan Nath , 131 I. C. 443 ; A. I. R. 1931 Oudh 127). 


Apply to Court having jurisdiction in the matter. —An 

arbitrator is a tribunal of the parties’ own choice and before the - 
Court gives effect to his award, the Court must be satisfied that 
the disputes referred to arbitration were such as could be made 
subject of a suit. (Narain Das v. Vallabh Das , 111 I. C. 425 • A.I.R. 
1929 Sind 1). 


An agreement for reference to arbitration cannot be filed in a 
Civil Court if some of the matters included therein are within the 
jurisdiction of the Revenue Court only and there are actually suits 
pending in such Court with respect to some of them. (Lachmatt Das 
v. Chav an Alai , 40 P. L. R. 966). A Court has jurisdiction to enter¬ 
tain an application to file an award or agreement only if it has 
jurisdiction to enterain a suit the subject of which is the subject- 
matter submitted to arbitration. (In re Sri Krishna Khanna , A.I.R. 
1934 Sind 29). 

In filing the agreement for arbitration, the territorial jurisdic¬ 
tion of the Courts are also to be taken into consideration. (Nihal 
Chand v. Jai Ram , A. I. R. 1931 Lah. 673 ; Secretary of State v.- 
Balwant Singh , A. I. R. 1933 Lah. 18). Where a contract of insur¬ 
ance has been accepted in a place, the Court within the jurisdiction* 
of which that place is situated has jurisdiction to file the agree¬ 
ment. (Guardian Assurance v. Shiv MangaL 1937 A. L. J. 9a ; A.I.R, 
1937 All. 208). 

It has been held that an agreement for division of property of 
a deceased person can be filed under this section during the pend¬ 
ency of an application for letters of administration in a proper 
Court as regards the will of the same deceased person. (Ranu 
Labhaya v. Panna Lai , A. I. R. 1937 Lah. 843,39 P. L. R. 852). 

Where an application under this section relates to property 
within the jurisdiction of the two Courts, it is open to the Gourt- 
within the jurisdiction of which part of the property is situate to- 
entertain the application. It is not necessary to divide one estate 
among two or more Courts merely because all the property is not 
situated within the jurisdiction of one Court. (_Jetha Nand v. Mird 
Bai, A. I. R. 1942 Sind 79 ; 202 I. C. 152 ; Venkata Chelam v. Surya 
Narayan , A. I. R. 1941 Mad. 129 ; (1940) 2 M. L. J. 520). 

The determination of the place of suing is the same thing as 
the deierminaiion of the local or .territorial jurisdiction of the 
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Court. An objection having reference to the local or territorial 
jurisdiction of the Court is capable of being waived. If either by 
reason of this section or by reason of the omission of the party to 
take the objection to the territorial jurisdiction of the Court at the 
proper time, the Court entertains or deals with a litigation, the 
case is one where there was either no initial defect of jurisdiction 
or, if there was such a defect, it must be deemed to have been 
waived. (Ibid, A. I. R. 1941 Mad. 129j. 

Agreement be filed in Court —The word “filed” in this 
section is not used by the legislature in the sense that the written 
agreement must be physically produced in the Court before it can 
be accepted or ordered t a be acted upon. If the parties have proved 
to have agreed to submit their present or future differences to 
arbitration by means of a written document, that agreement can be 
effectively ordered to be filed in Court whether the particular piece 
of paper on which it is written is available or not. A party who 
wishes to enforce a written agreement of that kind should be able 
to prove by secondary evidence when evidence of that nature is 
permitted or admissible under the provisions of the Evidence Act. 
(Dhuni Chand v. Prem Chcind , A. I. R. 1945 Lab. 264 ; 47 P. L. R. 
214 ; But see Makhan Lai v. A'diai Ram , A. I. R. 1935 All. 886). 

Sub-section (2) 

Scope.—Proceedings before an arbitrator and proceedings 
subsequent to the award are all proceedings in the matter of an 
application made by a party under this section and according to 
Rule 289 (b) of the Oudh Civil Rules only one-fuurth of the fee 
payable to pleaders in the case of suits decided on merits on contest 
can be levied. ( Ram Charan v. Jasoda , 126 I. G. 503 ; A.I.R. 1930 
Oudh 89). The application under this section is not in a suit and 
no preliminary deciee can be passed upon such application. (Sattsh 
Chandra v. Paliram , 2 Pat. L.T. 277 ; 6j I.C. 390). Non-observance 
of procedure laid down in this sub-section is irregular but when it 
is acquiesced by the parties and does not affect the merit of the 
case, it is not material. In such a case, there is n^ sufficient ground 
for revision. {Wall Muhammad v. Bahawal , 21 I.C. 925 ; 14 P.L.R. 
1914). 

Sub-section (3) 

When the application has been made to a Court, it is incum¬ 
bent on the Court to direct notice to be given to the parties. But 
the non-representation of a party at the arbitration proceedings 
through want of b rrnal notice of the proceedings is no ground for 
challenging an awoirt \\ hen that party had actual knowledge of 
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an opportunity of putting its point of 
view before the Court. ( Thadomal v. Meghraj , A. I. R. 1930 :>ind 
190 ; 120 I.G, 694). 


Sub-section ( 4) 


Scope.— Where arbitration agreement is filed, the Court can 
and has a right to make either an order directing the arbitration 
to proceed in accordance with the arbitration agreement by the 
parties or appoint an arbitrator directly which is a consequential 
order following from the filing of the arbitration agreement. 
(Alaheswan & Co. Private Ltd. v. Corporation of Calcutta, A I. R. 


Sufficient cause.—Where no sufficient cause is shown by the 

party as to why the agreement should not be filed, the Court shall 
order the agreement t ) be filed. 


In Ghulam Mahomed v. Gopal Das , 143 I.C. 635 • A.I.R. 1933 
Sind 68, the Court observed : 

n °t think it necessary to lay down that the wide words 
sufficient cause” should be confined within the narrow compass 
oi fraud, coercion and undue influence. In our opinion, there are 

other causes besides these which may be sufficient for the reversal 
of the order.” 


The words “sufficient cause” in this sub-section are not es- 
tricted to grounds such as mentioned in section 30. They cover all the 
grounds of justice, enquity and good conscience on which a court 
thinks that an agreement should not be ordered to be filed. (Girdhari 
V Gobardhan, 170 I.C. 490 ; A.I.R. 1937 Oudh 437 ; Makhan Lai v. 
Abhai Ram, A.I.R. 1935 All. 886). 


. Under this sub-section, the authority of the Court has been 
considerably widened. Previously the Court was not entitled to 
fill up the place of an arbitrator who has refused to act, but now 
if the arbitrator named in the agreement declines to act, the Court 
can ask the parties to agree to another person as arbitrator, and 
if the parties still cannot come to an agreement, the court can 
appomt another arbitrator. In other words, the omission or 
failure on the part of the arbitrator first appointed by the parties 
does not make the agreement wholly ineffectual, but the agreement 
can still be kept alive by the parties by agreement and failing that, 
by the Court itself. ( Yar Mohammad v. Ghulam Sarwar , A.I.R. 1950 
Lah. 145). 
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Agreement to refer to arbitration stands on the same footing 
as any other contract. Therefore all grounds on which a contract 
will be voidable will enable a party to get rid of the agreement to 

(Parana Kumar v. Lankaran, A.I.R. 1933 Gal 

/oy ; oU L<al. 856). 

The following are the instances of “sufficient cause” within 

the meaning of this sub-section :— 


1. The revocation of a submission to arbitration. 

2. Reasonable apprehension of injustice if the parties are 

bound to the agreement. ( Pestoni v. Alonerkji , 12 M I R 112* 
Dacosta , 17 Gal. 200) ; ' 

3. Personal incompetency in the shape of minority, idiocy, 
lunacy of a person entering into an agreement (Girdhari v. Gobar. 
dhan , 170 I.C. 490 ; A.I.R. 1937 Oudh 435) ; 

4. Want of mutuality (38 I.C. 577) ; 

D e lay in making the application showing that the parties 
had abandoned (Secretary of Stale v. Balwanl , A.I.R. 1933 Lah. 18) ; 

6. Fraud or mistake (Ganesh D itta v. Kesodas. 50 I. G. 637 
A.I.R. 1919 Lah. 140) ; 

7. Misrepresentation [Ghulam v. Gopal , A.I.R. 1933 Sind 68)] 

8. Conduct of the parties showing that they have abondoned 
the agreement (Aladho Kashi Nath v. Sambasiva, A.I.R. 1920 Nag. 
29 ; 54 I.G. 126) ; 

9. The fact that the arbitrator is a relation of one of the 
parties and the fact is not known to the other party (Mota Ram v. 
Maya Das , A.I.R. 19^5 Sind 150) ; 

10. Want of confidence of the parties in the arbitrator (Gir¬ 
dhari v. Gobardhan , A.I.R. 1937 Oudh 436) ; 

Agreement entered into by a de facto guardian of a 
Mohammedan minor ( Mohesenuddin v. Kabimddin , A.I.R. 1921 Gal. 


The onus lies upon the party desiring to proceed with the suit, 
to satisfy the Court that there was sufficient reason why the matter 
should not be referred in accordance with the agreement and the 
case was one in which the Court by reason of the fact that an order 
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under this sub section cannot be made, should be satisfied that 
there was sufficient reason why the matter should not be referred 
in accordance with the agreement and should, therefore, refuse to 
exercise its discretion to stay the suit. {Daw Shwe Thit v, Ma Thani 9 
A. I. R. 1933 Rang. 331). 

Where the defendant is called upon to show cause why the 
order of revoking tbe submission to arbitration should not be made, 
it is necessary for him to show what cause he had of revoking the 
submission to arbitration. He need not wait till completion of the 
award. ( Ghulam Mohd. v. Gopal Das, A. I. R. 1933 Sind 68). 

Power of Court to appoint arbitrator. —The jurisdiction 
of the Court to order a reference to arbitration is derived from the 
aggreement of the parties, and an order of reference has to be made 
by the Court according to the provisions of the aggreement (subject 
to any powers conferred on it by the statute), and at any rate, it 
should not be inconsistent with the intention of the parties disclosed 
by the agreement on a proper construction of its terms. ( Narayan - 
appa v. Ram Chandra, A. I. R. 1930 Mad. 28 ; 129 I. C. 638 ; 60 
M. L. J. 676). The Court cannot change the original agreement 
between the parties to refer the dispute to certain manner of arbi¬ 
trators and order that in case of disagreement opinion of the 
majority of arbitrators should prevail. ( Ramayya v. Bappaya> 
A. I. R. 1946 Mad. 1183). 

A reference requires the assent of both sides. If one side is 
not prepared to submit a given matter to arbitration when there is 
an agreement between them that it should be referred, then recourse 
must be had to the Court under section 20 and the recalcitrant 
party can then be compelled to submit the matter under sub-section 
(4). In the absence of either, agreement by both sides about the 
terms of reference, or an order of the Court under section 20 (4) 
compelling a reference the arbitrator is not vested with the neces¬ 
sary exclusive jurisdiction. ( Thawardas Pherumal v. Union of India ; 
A. I. R. 1955 S. C. 468 ; (1955) 2 S. C. R. 48 at page 58). These 
observations of the Supreme Court do not mean that no reference 
to arbitration can be made except under Sec. 20 unless all the par¬ 
ties join in making the reference. The reasons are as follows l 

(1) In this Supreme Court case, the arbitration provision was 
invoked by the Government while the reference was pro¬ 
ceeded with by the contractor alone. The Government 
and the contractor did not join in making a reference 
to arbitration. On the contrary, the reference was ini¬ 
tiated by the contractor basing himself on the consent of 
the parties to the reference contained in the original arbi¬ 
tration agreement. 
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(2) The Supreme Court did not hold that the award was bad 
because the initial reference to the arbitration was itself 
bad being unilateral. 

(3) On the contrary, the Supreme Court held that the award 

was bad because it disclosed an error of law apparent on 
the face of the record. 

(4) The Court further expressed the view that— 

(a) the arbitrator would have been entitled to commit 
such an error of law apparent on the face of tae 
record and 

(b) the award would still have been binding between 
the parties, 

if a specific question of law had been referred by the parties for 
• the decision uf the arbitrator. Such a specific question of law 
•could not be expected to be referred to arbitration in the original 
arbitration agreement containing the reference inasmuch as the 
question would not be known to tlie parties unless and until the 
dispute actually arises. Such a question can be formulated only 
after the dispute arises. 

Since the question was not contained in the original reference, 
it has to be referred to arbitration by both the parties. It is in this 
context that the Supreme Court considered the necessity of the 
j making of such a reference by both the parties. 

(5) Even if the general observations of the Supreme Court are 
construed to apply to all references and are not restricted 
to the reference of a specific question of law, still the 
observations cannot mean that no reference to arbitration 
can be made except through Sec. 20 unless it is jointly 
made by the parties. (P. C. Aggarwal v. K. N. Khosla, 
1974 Rajdhani L. R. 596 : A. I. R. 1975 Delhi 54). 

Appeal.— An appeal lies from an order filing or refusing to 
file an arbitration agreement under section 39 (1) (iv). No appeal 
(lies from a decree passed on an award arrived at under section 20, 
except so far as it is at variance with the award. (Lai Chand v. Megh 
•Ram, 160 I. C. 1075 ; A. I. R. 1936 Lah. 617). 

Court-fee. —An application under this section is to be stamped 
'with court-fees as provided by Article 1 of Schedule II of the Court- 
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Fees Act. In case of appeal, Article 2 of the same Schedule in¬ 
applicable. 

Limitation. —There was a contract between A and R about 
the supply of fuel by A to R for one year ending an 20-2-1952. It:, 
contained an arbitration clause for reference of a dispute arising 
under it to the arbitration of B. Some dispute arose between the-, 
parties about the quality of the fuel supplied and on 28-6*1951 R 
informed A that it had rescinded the contract. A protested against 
the decision but his protests were ignored and on 12-7-51 R inform— 
ed him by telegram that the decision to rescind the contract was 
hnal. On 3-11-51 A asked R to refer the dispute between them to 
the arbitration of B according to the arbitration clause of the con¬ 
tract, but R refused to do so and communicated his refusal to himi. 
on 23-11-51. After remaining quiet for sometime, A filed an. 
application under section 20 of the Arbitration Act in the Court of 
Civil Judge on 3-8-54. The ciuse of action for filing the applica¬ 
tion accrued to A earlier than 12-7-51. Tne period of limitationt 
for the application, as provided in Article 181 of the Limitation 
Act, is 3 years from that earlier date. Therefore the application^ 
which was made more than three years from that earlier date was 
barred by time. It has been held by the Allahabad High Court that- 
Article 1 1 of the Limitation Act, which is a residuary Article, 
applies to applications not only under the Cjde of Civil Procedure- 
but also under the Arbitration Act, for which no provision is made 
elsewhere in the Third Division of the First Schedule of the Limi¬ 
tation Act. Therefore an application under section 20 of the Arbi¬ 
tration Act must be made within 3 years of the date on which the* 
right to make it accrues. 


Article 181 is contained in the Third Division of First Schedule 
of the Limitation Act and provides for the limitation of 3 years to 
be computed from the date on which the right to apply accrues, for 
an application for which no period of limitation is prescribed else¬ 
where in the Schedule. 


The next question arises as to when the right to make the- 
application in the present case accrued to A. The parties had 
entered into an agreement of arbitration with respect to the subject- 
matter of the contract which was supply of fuel by one to the order 
during the period of one year ending on 20-2-52. A difference- 
arose between them in respect of supply at the latest on 28-6-51 
when R rescinded the contract, forfeited the security furnished by 
A and informed him that it would receive the supplies from else— 
were in future. A became entitled to proceedings under section*. 



S. 21] 


ARBITRATION IN SUITS 


137 


20 of the Arbitration Act on receipt of this information from R. 
Therefore 28-6-51 is the date on which the cause of action accrued 
to him, what he did subsequently was simply to ask R to refer the 
dispute or difference that had already arisen, with the arbitration 
of B according to the arbitration agreement. What happend on 
23-11*51 was only this that R refused to refer the dispute to 
arbitration. The dispute must have arisen before A suggested 
arbitration, otherwise there was nothing to be referred to arbitra¬ 
tion. 


It is not the law that no application can be made to a Court 
under section 20 unless the other party has refused to refer the 
dispute to arbitration as provided in Chapter II. A demand to 
refer the dispute to arbitration and the other party’s refusal to do 
so are not ingredients of the cause of action for the right to apply 
to a Court that the agreement be filed and the applicant A cannot 
contend that the cause ot action accrued to him only when the 
opposite party (R) ret used to refer the dispute to arbitration. The 
opposite party’s refusal is nothing more than a refusal to grant the 
relief asked for by the applicant. It will be self-contradiction to 
say that the cause ot action accrues when the other party refuses to 
grant the relief for the cause of action (already accrued). (Laid 
Amarnath v. The Union of India, 1957 A. L J. 18). 

Therefore, the cause of action arose on 28-6-1951. 


CHAPTER IV 

Arbitration in suits 

21. Parties to suit may apply for order of reference.— 

Where in any suit all the parties interested agree that 
any matter in difference between them in the suit shall 
be referred to arbitration, they may, at any time, before 
judgment is pronounced apply in writing to the Court 
for an order of reference. 


Comment 

Scope of the section.— Chapter IV of the Arbitration Act is 
comprehensive and complete and covers all references to arbitration 
in pending suits, and Chapter II does not apply to such reference by 
its own force. (Palaniyandi v. Kandappa , A. I. R. 1951 Mad. 281). 

In a pending suit, reference to arbitration may be made if the 
following conditions are fulfilled :— 
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1. The application should be made in writing to the Court 
for an order of reference. 

2. All the parties intersted in the suit must join in the 
application. 

3. The application must be in respect of the matters in diff¬ 
erence between those parties in the suit. 

% 

4. The application must be made before the pronouncement 
of the judgment in the suit by the Court. 

5. There must be an agreement between those parties for 
reference of the matter in difference to arbitration. 

Sections 21, 22 and 23 set out the initial steps to be taken for 
arbitration in a suit. ( Bhimraj v. Mimiah, A. I. R. 1935 Pat. 243). 
Section 21 is an enabling section and is not intended to be restric¬ 
tive or exclusive. 

In any suit. —The word “suit 5 * has not been defined cither in 
the Code of Civil Procedure or in the Arbitration Act of 1940. In 
the case Watkins v. Fox, 22 Cal. 943 at P. 948, Hill, J. observed : 

“Numerous examples of litigious business might be mentioned 
to which it would, without an obvious misapplication of language, 
be improper to apply the word “suit” and I think that the term 
ought to be confined to such proceedings as under that description 
are directly dealt with by the Code of Civil Procedure, or such as 
by the operation of the particular Act which regulate them are 
treated as suits.” 

The word “suit” does not include an appeal. (Bharasi v. Sarat, 
23 Cal. 415 : Jinahuddin v. Sarafaraz, A. I.vR. 1938 Pat. 80). 

A proceeding for revocation of a probate is not a suit within the 
meaning of Order 23, rule 3 of the Civil Procedure Code and hence 
it is not competent to the parties to adjust the matter in difference 
by a compromise. ( Sarada v. Gobinda, 6 I.C. 912 ; Campbell v. Simpson , 
72 P. R. 1894). An execution proceeding is not a suit and there¬ 
fore Section 21 does not entitle parties to an execution proceeding 
to file an application for a reference to arbitration. (Balkan Lai v. 
Amur Singh , A. I. R. 1935 All. 125 ; Tirthsami v. Annappayya t 18 
Mad. 131 ; T. Wang v. Sona Wattgdi , A. I. R. 1925 Cal. 812). 

A suit is a process of recovery and of enforcing a substantive 
Tight of claim by the procedure laid down in the Code of Civil 
^Procedure. (Sewmal v. Mulomal , 28 I. C. 68). 

All parties interested agree.— For a binding award, the 
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parties must voluntarily refer to arbitration ; coercion of any sort 
by the Court will vitiate the reference. (Razee v. Hajoodeen , 52 
P. R. 1869 ; Sheovath v. Ramnath , 10 M. I. A. 413). The agreement 
to refer and the application to the Court founded on it must have 
the concurrence of all parties concerned. (Daryao v. Ratan Lai , 
1944 A. \V. R. (Rev.) 164 ; 1944 R. D. 325 ; Ghafooran v. Abdul , 
A. I. R. 1938 Oudh 154 ; 174 I. C. 766 ; Patila v. Narasinga , A.I.R. 
1920 Mad. 852). 

In order to find out whether the parties have interest in the 
subject-matter in difference, it is necessary to see the nature of the 
suit in which that question is raised and not the possibility of their 
having any interest in a future litigation which may arise as the 
result of the decree in the suit. (Sheodahin v. Dasrath , A. I. R. 1934 
Pat. 19; 1481. C. 512). It is not an invariable rule that every nece¬ 
ssary party is necessarily an interested party in all mitters of diffe¬ 
rence between those actively litigating. There may be cases where 
a person may be a necessary party and yet not an interested party in 
regard to any matter in difference between them. A man may be ex 
parte and vet interested within the meaning of sec. 21. (Madan v. 
Nabi Baksh , A. I. R. 1947 Lah. 177 ; 226 I. C. 241). 

The words “parties interested” in this section are not confined 
to parties who are claiming something in their favour and do not 
cover a case where a party is pleading again-t his own interest. 
Although the action of a party to a suit should be detrimental to his 
own interest, he is nonetheless interested in the decision of the mat¬ 
ter in difference arising between the parties to the r uit. (Ram Harak 
v. Mumtaz , A. I. R. 1949 All. 679). 

A person who has chosen to remain absent and allow ex parte 
proceedings to be taken against him is not necessarily a person not 
interested in the subject-matter of the suit. An important test is to 
consider whether he is a necessary party or such that if not origin- 
-ally impleaded the Court would direct him to be joined under 
Order 1, rule 10 of the Civil Procedure Code. (Sharafat Ali v. 
Bhagwati , A. I. R. 1929 All. 763 ; 1930 A. L. J. 239). 

It is a question of fact in each particular case whether any 
particular person is interested in the specific dispute which is refer¬ 
red to arbitration or not and that question has to be decided from 
the whole circumstances of the case including his conduct upto the 
end of the proceedings, and the Court is not merely to be guided by 
the written statements. (Mahadev v. Duttatraya, A. I. R. 1928 Bom. 
248 : 110 I. C. 343 ; 52 Bom. 408 ; Jot Singh v. Hot Chand , A. I. R. 
1935 Sind 212). 
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be a nLv P ; f . f A- par u ln r the SUlt he does not thereb y cease *» 

not infnrH f u / d 10 thc r « f . crcnce - Hence, if such a person has- 

^ " Cd f thc re ^ crence to arbitration made by the remaining part- 

whnUv rc . f , cren ^ e arbltrat j°« ls invalid and the award will be- 
wholly void ■ (Ghafoor w Abdul, 174 I. G. 766 ; A. I. R. 1938 Oudh 

onq ’ w B t J L V o Ab J ul Samad ' A ' l - R - 1931 Cal. 211 : 130 I. G. 

f, ,A 2 ° 8 ; Karam Bibi v. Mohammad Alam, A. I. R. 1929- 

47 , 7 n 19 L G> 235 : Sara/at Ali v. Bhagwati, A. I. R. 1929 All. 
/W and Deonaram v. 1935 M. L J. 89) 


The expression “parties interested in the suit” in this section, 
means parties interested in the specific dispute and not in the^ 

m 9 i e p’ ma QQ? r the whole suit - [Raghunath v. Ram Rufi, A. I. R. 

r at. 33). The expression should not be restricted only to 
those persons against whom relief is claimed. A person against 
whom no relief is claimed may be interested in the result of the 
suit, inasmuch as his liability to the plaintiff may ultimately arise- 
by reason of any decision that may be given in the suit. (Subba Rao^ 

o, A p ad r ai '™ L G - 839 < 1925 ) M - w - N - 97 ; 48 M. L. J. 142 ; 

. W. 498 ; A. I. R. 1925 Mad. 621). Where parties have a 
common interest, it is not sufficient that certain persons should go* 
and seek to refer the dispute pending between them and the other 
party to arbitration, without taking steps to consult the other per 
son who had such common interest and to get their authority 
represent them on their behalf. (Hashmat v. Siddiq, A. I. R. 1927,. 
All. 128). A party who is entitled to maintenance in a suit need* 
not be joined. ( Sabta v. Dliaram , 35 All. 107). 

Objection of non-joinder and its effect.—An objection’ 
to the validity of reference on the ground of non-joinder of all- 
parties can be raised at any-stige (Venkata v. Venkataramaya , A.I.R. 
1930 Mad. 646 ; Girja v. Kanhai, A. I. R. 1918 Gal. 336 : 43 I. G. 
169; Tajav. Ghisu, A.I.R. 1927 All. 563 I 25 A. L. J. 606 : 102: 

I. C. 236). Such objection can be raised even by those who are- 
party to the reference, since it is a matter of jurisdiction and con¬ 
sent of the parties cannot confer jurisdiction. (Dull Chand v*. 
Alarmji, A. I. R. 1917 Gal. 481 and Har Prasad v. Arabati , A. I. R- 
1924 Gal. 353). Non-contesting defendant can be estopped by his* 
conduct from raising such an objection at any stage. (Jag Pup v- 
Kashi, A.I.R. 1934 All. 658). 


Where a judge refers a case to arbitration without the consent, 
of the parties interested, he exercises a jurisdiction not vested in 
him by law. (Abdul Beg v. Nathu , 1933 A. L. J. 602 ; A. I. R. 1933- 
All. 739; Ram Harakh v. Aiumtaz , A.I.R. 1949 All. 679; Parsuram v.. 
Aluthiswami , A. I. R. 1925 Mad. 1209). A reference to which alii, 
persons interested do not join is without jurisdiction and invalid not. 
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only against the absent party but against all parties, including those 
who have joined the reference and it need not even be set aside. 
{Venkata v. Venkata , A. I. R. 1930 Mad. 646 ; Abdul Wahid v. Ram 
Bux t A. I. R. 1939 All. 49; Ahmad v. Sardar , A. I. R. t929 Lah. 171; 
114 I. G. 712). But in Mamraj v. Mst. Kishni , A. I. R. 1951 Simla 
183 and Gure Murti Rani v. Narsingh , A. I. R. 1954 Orissa 230, it 
has been held that the party to the reference cannot object and the 
award is binding on the party to the reference. 


In cases in which the interest of the defendant may be sever¬ 
ed, there is no bar to some of the contesting defendants joining with 
the plaintiffs in ret erring the matter in difference between them to 
arbitration. ( Bankey v. Chhotey , A. I. R. 1931 All. 453). In cases 
where the defendants were severally and jointly liable if the matter 
m dispute is referred to arbitration by the plaintiff and some of the 
defendants and an award is made against ail the defendants, and 
the plaintiff withdraws his claim against such of them as do not 

jom the reference, the award can be hied against others. (Gogan v. 
Narsingh, 55 P. L. R. 231). v 5 

Matter in difference in suit between the parties._There 

must be a real difference or dispute between the parties to a suit 
so that section 21 may operate. A dispute implies an assertion 
of a right by one party and repudiation thereof by another. The 
existence of dispute or difference contemplated by an arbitration 
clause is an essential condition of and pre-requisite to the exercise 

r f J ur ; , ,c o':; n b y, he arbitrator - (*&».**»,■ v . »««„»«,<, A . i. 

!he oartie?fn ^ )- - • T “"u- be a P oint of difference between 

filed b/iJS? 1 A ° f d ' SPUte ° r dlfference is af ‘er the suft has been 
the Go, rfrhl ny ^ ucstlonon which the parties join issue, whether 

tnt of section 9? frT ,te lnt ° c U ’ 15 a dis P ute wi thin the mean- 

Sd h Ku- '■ A ' - L R / 1923 Cab 81 *)’ Any agreement as contempla- 

22 ?he matte tl0n hT" thC sh ° uld clearl y set forth what 

are the matters in difference between the parties on which the 

for b ,h ra f° rS i 3 - e ! Cq ? lrCd to arbitra te. Such points should be set 
forth of issue. (P«r«« Singh v. Bahai Kunwar, 

f/- 1 ; ;;;. 1930 A11 .- 319 ; L C. 583). But there is no provision in 
forth that any matter which might, in future, arise between the 

JSESMS pL£“ r (/4. ,h ' d “ is “ n ° f the "“««<>'•. ■>» 

is quite generaTand it covers ^h^cTsewhherTTheb^^lei'in 
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(Radhey Lai v. Kanhai Lai, A. I. R. 1939 Pat. 526 ; 185 I. G. 52 ; 
1939 P. W. N. 591). It contemplates a dispute existing at the time- 
for reference and must be limited to the difference which has arisen 
in the suit. (Arif v. Bengal Silk , A. I. R. 1949 Gal. 351). Where 
the reference to arbitration is not clear as to matters referred, 
courts should not be unreasonable or unduly technical in constru* 
ing the document when it is drawn up by persons not familiar with» 
law' and legal phraseology but at the same time the Court must be 
satisfied by the language used that a matter decided was in truth* 
referred to the arbitrators for decision. It does not matter whe¬ 
ther or not the arbitrators genuinely believed that a particular mat¬ 
ter was referred, and the final decision as to whether the particular 
matter was referred or whether a particular party had consented to 
refer it lies not with the arbitrators but with the Court. ( Gopalam. 
v. Mynani , A. I. R. 1926 Mad. 752). 

The decision of arbitrators on a matter not in difference bet¬ 
ween the parties not referred to them is null and void for want of 
jurisdiction. ( Moshalal v. Konomutty , 15 W. R. 172). 

The parties had by their application agreed to refer all the- 
matters in dispute to the arbitrator. The Court on making the 
reference felt that in view of the admissions of the defendants, 
arbitration was needed only about the difference between the claim, 
and the sum admitted. The Court accordingly ordered that this 
matter in difference should be referred to the arbitrator. It was 
held that though the parties desired that all the matters in dispute: 
should be decided by the arbitrators including the plea about the 
legality of the contract of agency, the Court understood the parties 
to mean that the decision of the arbitrator was required only- 
about the difference between the sum claimed by the plaintiff and 
the sum admitted by the defendant. The first award did not. 
therefore decide the entire dispute. Though it is not necessary for 
the arbitrator to give his decision point by point still when the 
defendant raised a specific issue about the legality of the contract of 
agency between the parties that issue was one of the matters in 
dispute and the parties desired it should also be referred to the- 
arbitrator but the judge, however, misunderstood the position and 
did not refer it to him. The power to refer that portion of the 
dispute remained so long as the parties intended tftat it be so 
referred. Hence the reference made by the Court on application 
by the parties was not wrong. ( Haji Habib v. Bhikham Chand , A. I. 

R. 1954 Nag. 306). 

Matters beyond scope of suit.— Where in pursuance of 
an agreement between the parties to get both matters in a pending 
suit and matters out of suit decided by an arbitrator through the 
Court, with a view to put an end to the pending litigation,. 
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a reference is made by the Court to arbitration, the reference is 
vitiated by illegality at its inception and the award made on such 
reference cannot be reforced either as an a ward in the suit or as 
a compromise by a searate suit. (Lakshmi Narayan v. Nagatntna , 
158 I.C. 1071 ; (1935) M. W. N. 1053 ; AIR. 1035) . Mad. 1053). 

An agreement to recognise an award beyond the scope of the 
disputes mentioned in the reference is void and is not binding on 
the parties to the reference. This principle applies with 
greater force to an award passed on a reference made through the 
C< urt in a pending suit, as in that case the arbitrators derive 
their authority from the Court and their award must be confined 
to matters in dispute in the suit. (Parasrani v. Tofiondas , A.l.R. 
1028 Sind rtl ; 102 I.C. 183). If the parties to a suit apply to 
the Court for an order of reference with regard to the matter in 
difference in the suit and on the same day make a reference to ar¬ 
bitration without the intervention of the Court with regard to other 
matters in dispute between the parties by a separate agreement, the 
order of reference made by the Court with regard to the subject- 
matter of the suit cannot be questioned on the ground of illegality 
or invalidity. So also if the parties in their application for reference 
to arbitration with regard to matters in difference in a suit put in 
other matters of difference but the Court makes a reference to the 
arbitration only with regard to the matters in difference in the suit 
without any objection of the parties, such reference is not illegal. 
(Jatindra Nath v. Manivdra Nath , A,I.R. 1927, Cal. 52 ; 44 C. L. J. 
2/4; 98 I.C. 803). The Court which has no territorial jurisdiction to 
decide a matter car not refer it to arbitration. (Gurdian Assurance 
v. Ihakur Shiv , A.l.R. 1937 All. 208 ; 1937 A.L.J. 98). 

Insolvency proceedings.—In involvency proceedings, there 
aie not any matters which may be referred to arbitration. Such 
prcceedings do not fall within the expression “matter in difference 
between the parties and to the suit 1 ' and the involvency court can¬ 
not e\en with the consent cf the parties refer to arbitration the 
questicn whether or not the debtor should he adjudged insolvent. 
(Ladha Singh v. Bhag Singh , 34 I.C. 549 ; 60 P.R. 1916). 


Matrimonial matters.—The questicn of restitution of 
conjugal lights cannot he referred to arbitration as that matter 
must be decided by the Court itself. (Nathu v. Sarnum , A l.R. 1933 
Lah. bc2 ; 144 I.C. 179; 94 P.L.R. 183,. But in a suit for restitu¬ 
tion of ccnjugal rights, the question as to the \alidiiy of a marriage 
can be itlerrec to art itraticn. (Faiz Ali v. Ashra] Khaiun , A.l.R. 
19z9 Lah. 177 1 30 P.L R. 600 ; 118 I.C. 464). In the case of hhar 
Das v. Viiatt Bai, A.l.R. 1930 Lah. 707 ; 31 P.L.R. 380 Jai Lai, J., 
observed : 3 3 


But in A.l.R. 1919 Lah. 177 1 have distinguished the two 
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cases Kalabatu v. Prabhdial, 45 I. C. 165 ; A. I. R. 1918 Lah. 357 
and Kira v. Dina , 37 P. R. 1895 and have held that these cases 
decide that the Court is not competent to refer the question of the 
<exerciseiof its discretion in suits for restitution of conjugal rights to 
arbitration but other matters in disputes between the parties as 
distinct from the whole suit can be so referred and the Court can, 
on the award of the arbitrators or on the facts determined by the 
arbitrators, decide whether or not it should exercise its discretion in 
favour of the plaintiff.” 

The terms of Sec. 21 are exceptionally wide and the Court has 
jurisdiction to refer for the decision of arbitration any master in 
dispute in a matrimonial suit, and the arbitrators are competent to 
pass an award in respect of such disputes. The Court can pass a 
decree in terms of such an award. (Ramuddamma v. Kashi Naidti , 

A.I.R. 1954 Mad. 269 ; (1945) 1 M.L.J. 396). 

In the case Unter v. Dadli, 98 I. C. 550 ; A.I.R. 1926 Sind 128, 
the Court observed as follows : 

“The applicant in the case filed a suit in the Court of the Sub- 
Judge at Naushahro for a declaration that opponent No. 1 had 
been given to him in marriage and for an injunction restraining 
opponents Nos. 2 and 3 f rom giving away opponent No. I in mar¬ 
riage to anyone else. During the progress of the suit, matters in 
difference between the parties were referred to arbitration under 
para 1 of Schedule 2 of the Code of Civil Procedure (which is 
substantially similar to Sec. 21 of the Arbitration Act). The main 
point argued before us in this application is that the learned Sub- 
Judge had no jurisdiction to refer the matter in dispute in the suit 
in question to arbitration, that such a reference amounted to a 
contract which was opposed to public policy and that it is. against 
public policy that suits which relate to the personal relations bet* 
ween the parties should be referred to arbitration. Certain passages 
in the book Arbitration by Gopaldas have been referred to us to the 
effect that the matters covered by the Divorce Act or the Insol¬ 
vency Act cannot be referred to arbitration. We do not consider 
that there is any analogy whatever between proceedings covered 
by the aforesaid Acts and suits cognizable by a civil court to which 
the provisions of the Code of Civil Procedure apply. Para 1 of 
the second schedule of the Civil Procedure Code states in perfectly 
wide terms that any suit may be referred to arbitration. 
(Sed also Kunti Devi v. Bholanath , 194 I. C.. 466 : A. I. R. 1941 

Pesh. 43). 

An agreement between a Parsi husband and wife to live 

separately is a lawful and binding agreement, and a reference to 

-arbitration of the question as to the amount of the wife’s mainten- 



ARBITRATION IN 8UITS 


145 


S. 21] 


ance in the event of their separation, is quite legal. (Toddiwala v. 
Bai Dinbai , 59 I. C. 189 ; A. I. R. 1921 Bom. 399). The terms of 
deeds of separation between a husband and wife are frequently 
referred to arbitration. (De Ricci v. Ds Ricci, (1891) P. 378). It is 
now settled that there is nothing illegal or contrary to public policy 
or moral in agreements of this nature, whether they arise out of 
compromise of suits for dissolution cf marriage or otherwise.^ The 
right to compromise such suits is a natural corollary to the right to 
institute them. (Beasant v. ]Vood, (1879) 12 Gh. D. 622). 

Probate proceedings.—A grant of probate is not in the 
nature of a summary proceedings to be contested by a suit in a 
civil Court. The grant must be contested in the Court as a probate 
Court and not in exercise of its ordinary civil jurisdiction. There¬ 
fore the Judge has no jurisdiction to allow the dispute relating to 
the genuineness of a will in a probate proceeding pencing before 
him to be referred to the arbitration of an arbitrator. He has got 
to be satisfied that the will is a genuine document before the order 
of granting probate is passed. He cannot delegate these functions 
to a private individual and decide the point through him. ( Gopi Rai 

v. Baijnath , A. I. R. 1930 All. 810 : 1930 A. L. J. 1584). See aho 
Khela w.Chet Ram , A. I. R. 1952 Punjab 67. 

An executor cannot legally make any reference to arbitration 
which will go against the terms of the will. (Jnanendra v. Jilcndra , 
A. I. R. 1928 Cal. 275). An executor cannot make a reference to 
arbitration with the avowed purpose that the terms of a will may 
be modified and arrangements made for the management and 
distribution of the estate contrary to the directions of the testator. 
The case before us is plainly not one of submission to arbitration 
by an executor for the settlement of any debt, account or claim in 
relation to the estate in his hands. The arbitrators can, no doubt, 
be asked to construe the will and it need not bz disputed that pure 
questions of law may be referred to the decision of an arbitrator. 
(Stiff v. Andrews , ^ Mad. 6 ; Ghulam Khan v. Mohammad Hasan, 29 
I. A. 51 : 4 Bom. L. R. 161). Construction of a will does not mean 
an addition to the terms of the will. 

But it has been held by the Patna High Court that though a 
will directs that a legatee should get his share on attaining a 
particular age, the decision of the arbitrators appointed by other 
legatees and executors empowering the legatee to take his share 
before the particular age is valid. (Jancndra v. Suresh Chandra t 
A. 1. R. i92b Pat. 7 : 109 1. C. 821 : 6 Pat. 556). 

Matters in guardianship proceedings.—It has been held 
that the appointment ol a guardian to a minor, not being a matter 
of piivate light as between parties, is not a quesiiuii which can be 

10 
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settled by reference to arbitration. ( Mahadeo v. Bindeshwari , 30 All. 
137 I 5 A. L. J. 101). In this Allahabad case, Aikman, J., observed: 

“If rival claimants to a certificate of guardianship are allowed 
to refer their dispute to arbitration, a door would be opened to 
collusion and the interests of the minor would suffer.” See also 
{Soma Chetty v. Adaikalam Chetty , A. I. R. 1924 Mad. 484 ; 84 I. C. 
613 and Fazlan v. Murad , 42 P. R. 1882). 

Charity.—Under the English Law, questions affecting charity 
may be referred to arbitrator with the consent of Attorney-General. 
{Prior v. Hambrow , (1841) 10 L. J. Ex. 371). But in India where 
a suit cannot be brought under Section 92 of the Code of Civil 
Procedure except on the conditions therein specified the section 
cannot be evaded merely by a reference to arbitration upon conten¬ 
tion raised in the written statement, and the arbitrators cannot 
decide upon matters of public right which the law provides shall 
be brought into issue only in a particular manner. ( Ganga Ram v. 
Keshav Das , 170 I. G. 102 ; A. I. R. 1937 Sind 174). A suit under 
Section 92 of the said Code is not a suit for determination of 
private right of parties and the matters in such suit cannot be 
referred to arbitration {Ganoba v. Narayan , A. I. R. 1923 Nag. 112; 

6 N. L. J. 7 : 72 I. G. 1016). 

But disputes regarding private trust can be referred to arbitra¬ 
tors. {Narain Sri v. Ram Lakhan , 151 I. G. 148 ; 1934 A. L. J. 711 ; 
A. I. R. 1931- All. 368 ; see also A. I. R. 1947 Sind 74), A suit in 
which the plaintiff prays for a declaration that he is a gadisar of 
a property which is neither alleged nor found to be a trust property 
created or existing for a public purpose of a charitable or religious 
nature is not a suit falling within Section 92 of the C. P. G. because 
neither the subject-matter nor the reliefs claimed are such as are 
contemplated by Section 92. Hence a reference to arbitration in 
such suit is not invalid or prohibited. {Gurmukh Singh v. Lalu Singh 9 
277 I. G. 61 : A. I. R. 1947 Sind 74). 

A declaratory suit praying for an arbitration by a widow to 
be declared invalid and not binding on the plaintiff, can be 
referred to arbitration. {Hart Shankar v. Amraoti , A. I. R. 1944 
Lah. 280). 

Where an award does not deal with the question of manage¬ 
ment of a mosque but only determines which party can use the 
mosque and decides one of them to be so entitled, such award is 
not open to objection. ( Hashmat v. Siddiq y A. I. R. 1927 All. 128 ; 

93 I. G. 998). 

Criminal matters.—All civil matters may be referred to 
arbitration, but matters which are purely criminal and give rise to no 
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<civil remedies, cannot be referred to arbitrators. (Halsbury’s 
iLaws of England, Vol. I p. 628). A criminal, complaint cannot be 
referred to arbitration and therefore the award following it cannot 
be made a rule of a Civil Court. (Malka v. Sardar , A. I. R. 1929 
iLah. 349 ; 30 P. L. R. 122 ; 116 I. C. 215 ; Kamini v. Birevdra , 
A. I. R. 1930 ; P. C. 100 ; 32 Bom. L. R. 639). 

An agreement to refer to arbitration in respect of non-com' 
,-poundable offence is opposed to public policy. (Gopal v. Lakshmi , 
A. I. R. 1933 Cal. 817 ; Bakhtauar v. Isardas , A.I.R. 1934 Sind 71). 


In Nihal Singh v. Ashtawaker , A. I. R. 1930 Lah. 860 ; 127 I.C. 
70o, it was held that a compoundable criminal case can be referred 
-to arburatton. The law relating to the compounding of offences 

VniV d d ° W , n . m SeCtion 320 of the Code of Criminal Procedure, 
19/3, which is reproduced below for ready reference * 


“320. Compounding of offences.—{\) The offences punishable 
under the sections of the Indian Penal .Code specified in the first 
two columns of the Table next following may be compounded by 
the person mentioned in the third column of that Table 

TABLE 


Offence 


Section of the 
Indian 
Penal Code 
applicable 



Person by whom 
offence may be 
compounded 


'Uttering words, etc., with 
deliberate intent to wound 
the religious feelings of any 
person. 

‘Causing hurt _ 


'Wrongfully restraining or 
confining any person. 

Assault or use of criminal 
force 


298 The person whose reli¬ 
gious feelings are in* 
tended to be wounded. 


323, 334 The person to whom 

the hurt is caused. 

341, 342 The person restrained 

or confined. 

352, 355, 358 The person assaulted 

or to whom criminal 
force is used. 
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Offence 


Section of the 
Indian Penal 
Code 

applicable 


Person by who; 
offence may be 
compounded 


Mischief, when the only loss 
or damage caused is loss or 
damage to a private person. 

Criminal trespass 

House trespass 

Criminal breach of contract 
of service. 


Adultery 


• •• 


Enticing or taking away or 
detaining with criminal in¬ 
tent a married woman. 


426, 427 The person to whom 

the loss or damage is 
caused. 

447 The person in posses- 

sion of the property 


448 

491 


497 


498 


trespassed upon. 

The person with whon* 
the offender has* con¬ 
tracted. 

The husband* of the: 
woman. 

The husband^ of ther 
woman. 


Defamation 

Printing or engraving matter, 
knowing it to be defama¬ 
tory. 


Sale of printed or engraved 
substance containing defa¬ 
matory matter, knowing it 
to contain such matter. 

Insult intended to provoke a 
breach of the peace. 


500 1 

i 

501 | The person defa 

I 

I 

I 

502 I 




u 


J 


504- The person insultedl 


Criminal intimidation except 506 

when the offence is punish¬ 
able with imprisonment for 
seven years. 

Act caused by making a per- 508 

son believe that he will be 
an object of divine displea¬ 
sure. 


The person intimidated^ 


The person against whon* 
the offence was com¬ 
mitted. 
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(2) The offences punishable under the sections of the Indian 
Penal Code specified in the first two columns of the Table next 
following may, with the permission of the Court before which any 
prosecution for such offence is pending, be compounded by the 
persons mentioned in the third column of the Table :— 

TABLE 


Offence 

Section of the 
Indian Penal 
Code 

applicable 

Person by whom 
offence may be 
compounded 

Voluntarily causing hurt 
by dangerous weapons or 
means. 

324 

The person to whom 
hurt is caused 

Voluntarily causing grievous 
hurt. 

325 

The person to whom 
hurt is caused. 

'Voluntarily causing grievous 

335 

Ditto.* 

•• 


hurt on grave and sudden 
provocation. 

‘Causing hurt by doing an act 337 Ditto, 

so rashly and negligently as 
to endanger human life or 
the personal safety of 
others. 


'-Causing grievous hurt by 
doing an act so rashly and 
negligently as to endanger 
human life or the personal 
safety of others. 

Wrongfully confining a per¬ 
son for three days or more. 

'Wrongfully confining for 10 
or more days. 

"Wrongfully confining a per¬ 
son in secret. 

Assault or criminal 'force in 
attempting wrongfully to 
confine a person. 


338 

Ditto. 

313 

'-The person con¬ 
fined.' 

314 

Ditto. 

346 

Ditto. 

357 

The person assaul¬ 
ted or to whom 
the force was 
used. 
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Offence 


Theft, where the value of pro¬ 
perty stolen does not exceed 
two hundred and fifty 
rupees. J 


Section of the 
Indian Penal 
Code 

applicable 
379 


[S. 21 


Person by whom 
offence may be 
compounded 


The owner of the 
property stolen. 


Theft by clerk or servant of 
property in possession of 
master, where the value of 
the property stolen does 
not exceed two hundred and 
nfty rupees. 

Dishonest misappropriation 

of property. 

Criminal breach of trust, 
where the value of the pro¬ 
perty does not exceed two 
hundred and fifty rupees. 

Criminal breach of trust by a 
carrier, wharfinger, etc., 
where the value of the .pro¬ 
perty does not exceed two 
hundred and fifty rupees. 

Criminal breach of trust by 
a clerk or servant, where 
the value of property does 
not exceed two hundred 
and fifty rupees. 

Dishonestly receiving stolen 
property, knowing it to be 
stolen when the value of the 
stolen property does not 

exceed Rs. 250/-. 


381 The owner of the 

property stolen. 


403 The owner of ther 

property misap¬ 
propriated. 

406 The owner of the* 

property in res* 
pect of which the 
breach of trust has^ 
been committed. 

407 The owner of the 

property in res¬ 
pect of which 
the breach of 
trust has beent 
committed; 

408 Ditto* 


411 The owner of the 

property stolen. 
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Offence 


Section of the 
Indian Penal 
Code 


Person by whom 
offence may be 

compounded 


applicable 



Assisting in the concealment 
or disposal of stolen proper¬ 
ty knowing it to be stolen, 
where the value of the 
stolen property does not 
exceed Rs. 250/-. 


414 


Ditto. 


Cheating 

417 

The person cheated. | 

Cheating a ^person whose 
interest the offender was 
bound, either by law or by 
legal contract, to protect. 

418 

Ditto.* 

Cheating by personation ... 

419 

The person cheated, j 

Cheating and dishonestly in¬ 
ducing delivery of property 
or the making, alteration or 
destruction of a valuable 
security. 

420 

Ditto. 

Fraudulent removal or con¬ 
cealment of property, etc., 
to prevent distribution 

among creditors. 

421 

The creditors who 
are affected there¬ 
by 

Fraudulently preventing from 
being made available for 
his creditors a debt «or 
demand due to the offender. 

422 

Ditto. 


Fraudulent execution of deed 
of transfer containing false 
statement of consideration. 

Fraudulent removal or con¬ 
cealment of property. 


423 The person affec¬ 

ted thereby. 

424 The person affected 

thereby. 
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Section of the Person by whom 

Offence Indian Penal offence may be 

Code compounded 

applicable 


Mischief by killing or maim- 428 The owner of the 

ing animal of the value of animal, 

ten rupees or upwards. 


Mischief by killing or maim¬ 
ing cattle, etc., of any 
value or any other animal 
of the value of fifty rupees 
or upwards. 

429 

The owner of the 
cattle or animal. 

Mischief by injury to work 
of irrigation by wrongfully 
diverting water when the 
only loss or damage caused 
is loss or damage to a pri¬ 
vate person. 

430 

The person to 

whom the loss or 
damage is caused. 

House-trespass to commit an 
offence (other than theft) 
punishable with imprison¬ 
ment. 

451 

The person in pos¬ 
session of the house 
trespassed upon. 

Using a false trade or pro¬ 
perty mark. 

482 

The person to 

whom loss or in¬ 
jury is caused by 
such use. 

* 

Counterfeiting a trade or 
property mark used by 
another. 

483 

The person whose 
trade or property 
mark is counter¬ 
feited. 

Knowingly selling, or expos¬ 
ing or possessing for sale 
or for manufacturing 

purpose, goods marked 
with a counterfeit proper¬ 
ty mark. 

486 

The person whose 
trade or property 
mark is counter¬ 
feited. 
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Offence 


Section of the 
Indian Penal 
Code 
applicable 


Person by whom 
offence may be 

compounded 


.Marrying again during the 494 

lifetime of a husband or 
wife. 


The husband or 
wife of the person 
so marrying. 


Defamation against the 
President or the Vice-Presi¬ 
dent or the Governor of a 
State or the Administrator 
of a Union territory or a 
'Minister in re c pect of his 
-conduct in the discharge of 
his public functions when 
■instituted upon a complaint 
made by the Public Pro¬ 
secutor. 


500 T^e person defamed. 


Uttering words or sounds or 
making gestures or exhibit¬ 
ing any object intending 
to insult the modesty of a 
woman or intruding upon 
the privacy of a woman. 


509 The woman whom 

it was intended 
to insult or whose 
privacy was intrud¬ 
ed upon. 


In the case Nand Kishore v. I. Al. Commissioner, A. I. K. 1953 
Cal. 415 at p. 421, Bachawat. ]., observed : 


“There is no doubt that the agreement of reference to 
arbitration is void if either the consideration or object thereof is the 
dropping of prosecution for a non-compoundable of fence, 
relevant principles admit of no doubt and are now settled by the 
highest judicial authority. (Sir Benod Mitter in the w fa 

Kumar v. Birendra Nath, A. I. R. 1930 P. C. 100 at P. 102 states the 

law as follows : 


“If it was an implied term of the reference or the ekrarnama 

that the complaint would not be further proceeded with, then m 

their Lordships’ opinion the consideration of reference or the 
ekrarnama , as the case may be, is unlawful, and the award is in¬ 
valid, quite irrespective of the fact whether prosecution had been 

started.” 
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I• C. 38 3 "hcc'o„;“b”r™d': A ' 1 R ' 1935 SM 10; 1» 

<h« * refere ““ “ d *»"!> are vida.ad if 

criminal prosccuticn is not and*** * PaF u * is tIie stifling of a 

contended that^ S ?s necc s^rtlvT?' bC disputed ‘ Nor it be- 

pr«c„, c"f e ", h ° « w‘f S h P"“ ,pl '.* h .»“W »PP>f. Bu, ,h„ i„ 2: 
compoundable offence pending nr 1 P rosec ution for a non- 

dem No. 1 to threa tcn P A» fh,.* h “ the p0VVer of the r «pon- 

I^in'no^p'repare^to^old^ffiaf J? 

oTt?^rdi 7 a 6 ti: f n th f : r Sai ie God f e ^ ^ |at a u fo^rT 

this case is sufficient to vitiate tbe^ref, CXeCUted b ? thc partics >*' 

ground put forward by respondent No 2.” ° n the 

of a compound a bk [?" which » the compounding, 

fore, valid But 1 ^ n °* P roh,bited by law and is, there- 

offence is illegal If^lfe rff”* to . compound a non-compoundable 

”“*»» of .hi a dL?< h ,;“Se7s"c,r5 2 TiT'vra ,he ,r- 

or otherwise of the n-fwiL- , , on A * the validity 

■he pcrmission^of'th^Court ha"bcen C oTtaincd o^not. UP0 “ Wh ' ,h " 

arbitration ^hesffibket lOOtO**^’ -1 * 1S n °S- permissiblc to refer to 
the Code of Criminal p f & a .P roceedlD g under Chapter X oF 
which public interests rocedure in respect of public nuisance in 

I. C. 335, 22 Cr L J 5i!) involved - ( A J'* Shaikh v - Jamatulla, 62 

compr P omise e d di no 8 r S° f , the Said Code cannot hc 

can L^neisth.t^ h y b u Ubmitted to arbitration. All that 

taking evidence '1 °!f y be an a g reeme ? 1 as to the mode of 

preliminary ordp S 3rd t actual possession on the date of the 
Such a Pnl • - Cr eitber b y a Commissioner or by arbitrators. 
case b? lt ° , S,0n t r °- r arbitrators have no power to decide the 
be bound 3 rep °^ t ’ and tb . c Magistrate would then 

order if ’ tbe re P ort lnto consideration before passing an 

I C. i7) ( ' ? V< Balkrisk "*> A. I. R. 1929 Nag 285 f 121 

ines SZTW u ° der , Agriculturists Relief Act.—Proceed- 

proceffino SectIon u 1 2 <>f the U. P. Agriculturists’ Relief Act are 

Act aDnfir m 3 5 ) U k before a Clvi1 Court to which the Arbitration 
applies and hence a reference to arbitration of the dispute 
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between the parties to such proceedings iscompetentand lawful. 

{Bala,am v. Dudh Nath, 1948 A. L. J. 296 ; A. I. R. 1949 All. 10UJ. 

May apply —The use of the word “may” in Section 21 
show s that the provisions of the section art|P«®»«b e and joj.- 
mandatory. (Basdeo v. Jagannath, 131 I. C. 443 ; A. I. R. 19U 

Oudh 127J. 

At anv time before the judgment is pronounced—The 

application under this section can be made to the Court at; any^ >m 
before the judgment is delivered. Judgment in sect.on 21 means 
only a judgment which finally decides a 1 matters in controversy 
and not an interlocutoiy one which still leave, any o 
in dispute undecided. A Court has jurisdiction to 
in dispute until it passes a final decree. The mere passing 
preliminary decree or the tendency of an appeal against the p 
liminar) decree does not prevent the court from exercising 

power. There is nothing in Section 21 to limit the powi cr 2 

Court to any such manner. (Chidambaram v. Subramaman , (19o2) i 
M. L. J. 524 ; A. I. R. 1953 Mad. 492). 

Apply in writing.— Not only the writing out of an applica- 

tionto reier a pending suit to arbitration but the presentation of 

it must have the concurrence of all parties concerned. n 
words, the parties interested must not only agree to refe 
matter in difference between them to arbitration but they all m 

apply to the Court for making an order °f reference ‘ ‘V* 
agreeing to refer, either party has a locus pemtentia, to withdraw 

before the order of reference is made and he may ta e a ' 8 

of it. ( Mohammad Yasin v. Allah Din , 142 I. C. 67B , 

24). 

Although no formal agreement to refer is necessary, an appli- 
cation in writing is necessary lor a reterence under bee. • 
provisions that the application shall be in writing,^ is ircc * , ^ 

and not mandatory. An application under Section 21 should be 

signed by all the parties interested in the settlement of the suits. 

(Neju Puran v. Hira Singh, 1 I.C. 146 ; 6 A.L.J. 333). The matter 
in difference should be clearly set forth in the application. If it is 
so vague as to make it impossible to ascertain what the dispute 
was which was referred to arbitration, the reference would be bad 
for indefiniteness. ( Babu Lai Pardhan v. Badri Lai , A. I. K. 11*13 
Pat. 74 ; 49 I. C. 52‘2). The application should be presented by 
all the parties interested. Where nobody signs on behalf of a. 
party and nobody proposes to verify the petition before the Courfci 
on his behalf, he is not a party to the reference to arbitration,. 

(Mohmmad v. Nanhe, A. I. R. 1931 All. 242 ; 130 I. C. 291), How- 
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ever, where a person was a consenting party and agreed to the 
reference, the mere fact that he did not sign the application for 

-.reference to arbitration would not be enough to invalidate the 
reference. (Madho Prasad v. Kanhaiyalal , A. I. R. 1946 All. 1). 
us where a reference was signed by the party’s son and pleader, 

f D , , he b ff° re the arbitrator personally, the reference was 

n e J d va 1 1 d. {Shata]at AH v. Bhagwati , A. I. R. 1929 All. 763 ; Jaimal 

$mgh v. Txbram, A. I. R. 1930 Lah. 523 ; 122 I. G. 100). The record 

° a S rcernent *° refer to arbitration in the Court’s proceedings 
which are signed by both the parties and their respective pleaders 
constitute sufficient compliance with the requirements of Section 
even though there is no written application to the Court by the 
parties (Jag Mohan v. Suraj Narain, 158 I. C. 300 ; A. I. R. 1935 
udh 499). . The award cannot, however, be set aside merely be¬ 
cause there is no application in writing if both the parties appear 
and conduct the case before the arbitrator. ( Abdul Hamid v. ReaZ- 

3 i° AH * 32 ; Waliullah Bhaggan , A. I. R. 1925 Oudh 269\ 
Where the parties made a direct reference to the arbitrator but 
sxpiessly informed the Court that they had so referred the case and 
as r ed for time over and over again, it was held that the various 
app ications for adjournment amounted in substance to a reference 

cf the dispute between the parties by the Court. ( Kulsum Fatma 
v. Ah Akbar , A. I. R. 1917 All. 71 ; 39 I. C. 370 ; Venkatachalan v. 
Ramanathan , A. I. R. 1922 Mad. 429 ; 70 I. C. 410). 

. Where the plaintiff’s claim was made jointly and severally 
against all others the father and his two sons individually as part- 
ners in the firm with which the plaintiffs had dealings, although, 
t le fact that two of the defendants (the sons) had allowed the 
proceedings in the suit to be taken against them ex parte might be 
interpreted in a loose sense that they were not interested, but in the 
legal sense it must be held that they were interested when in 
such a case the matter was referred to arbitration by the plaintiff 
and by one of the defendants, namely the father, the reference is 
invalid. (Har Singh v. Firm, A. I. R. 1955 Punjab 31). 

. When it is agreed that the matter in dispute between the 

parties as set out in their pleading should be referred to arbitration, 

it cannot be characterised as vague and indefinite simply because 

* e T poin ^ s bave not been specifically set forth. (Jag Mohan v. Suraj, 

A. I. R. 1935 Oudh 499). 

To the Court.—The application under section 21 must be 
made to the Court in which the suit is pending. If an application 
' f°r making a reference is presented before the Commissioner ap- 
l pointed for examining a witness, the presentation is sufficient and 
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it constitutes sufficient compliance with the provisions of law. 

{Mohar Singh v. Atnar Singh, A. I. R. 1933 Oudh 521). 

Court as defined in the Arbitration Act J^i^theA« which 

appellate court and consequently there is nothing m the Act wh. 
li _ 11 a *~ Pnnrt to refer to arbitration the matters in 

(Kag/^ar v. Brijmohan, 1945 R. D. 315 ; 1*45 A. YV. R. (Rev.) 
116 ). 

There is a difference of opinion between various High Courts 
upon the question whether a civil court executing a decree ha. 
jurisdiction to refer a dispute between the parties arbitration. 
The Calcutta and Peshawar High Courts have held that the execu 
tine Courc cannot make any reference to arbitration and the award 
Sf a'nv, made by the arbitrator is illegal. (T.Waug ». Sana Wang- 
j',' a t o 1^9^ Cal 812 and Gajooran v . Hamid, A. l. K. l^oc 
J'S A 4; R B„,, learned L“le judge of the Oudh Chief Conn.hue 
held that there is no reason to restrict the meaning of the term 
St” in Section 21 in such a way as to exclude the execution 
proceeding which means merely a continuation of the suit. {JaJar 

v. Gafoor, A. I. R. 1943 Oudh 304). 

Judge as arbitrator.—YVe meet with cases where the parties 
to a suit leave their disputes to be decided by the presiding judge 
as he thinks just, and agree, without a right of appeal, to accept it 

as finally binding on them. 

In so far as Oudh is concerned it is enacted by R. 678 of the 
Oudh Civil Rules that “No Judge or Ministerial Officer of a Cm 
Court shall accept the office of arbitrator without the permission ot 
the Government being first obtained” and similar regulations are in 
force in the Agra Province also. But without adverting to the rules 
or ignoring them parties to suits pending trial by a judge have, in 
°on e eases 8 been seen to express their willingness to leave the matter 
to be judged by the presiding judge and to accept that decision as 
final without resort to appeal, and the judges have given t 
decisions. The question whether in that event the decision 
illegal by reason of its contravention to the departmental rules 
adverted to above has been decided in the negative, it was observ¬ 
ed by the lcarneu Judges ol the Allahabad High Court in A.i.k. 
1928 All. 497 ; “ll-e existence ot these regulations should n t 
influence us in deciding this case. They are departmental regu- 
latiens for the breach of‘which (if theie has been a breachjt.it 
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judge can be taken to task by his superior officers : but the regula¬ 
tions do not constitute a rule of procedure applying to the trial of 
suits. Departmental rules are rules of wisdom, not mandatory, but 

^recommendatory, and non-compliance with them does not vitiate 
the trial. ‘ ~ 

The validity of a decision come to by a Judge who has been 
invited and requested by the parties to give his own decision in 
his own way rests on high authority. Thus, in (1896) A. G. 136, 
which is the leading case on the point, the law is stated thus : “It 
has been held in this House that where with the acquiescence of 
both the parties a judge departs from the ordinary course of pro¬ 
cedure and decides upon a question of fact, it is incompetent for 
the parties afterwards to assume that they have then an alternative 
mode of proceeding, and to treat the matter as if it has been heard 
in due course,” and after referring to the 'case in (1847; 1 H. L. 
(Sc.) 70, they observe: “In none of these cases did the House of 
Lords say anything to suggest that it is improper for a judge to try 
a question of fact by some method other than that prescribed by 
the law governing his court, if the parties request him to do so.” 

It is commonsense that the consent of the opposing parties is a 
panacea that cures all ills. 

It is now settled law that a Judge acting at the request of the 
parties acts not as an Arbitrator but as a Judge “extra cursum 
curiae”. In A. /. R. 1923 Madras 444 , the suit related to diversion 
of water and the question was whether it was lawful or unlawful. 
The parties put into Court certain plans and documents and request¬ 
ed the Judge by writing signed by both the parties, to decide the 
matter according to the opinion which the Court might entertain 
without going into any further evidence. The matter went up in 
appeal, and the main question argued was whether an appeal was 
competent. The first appellate court held that no appeal lay as the 
decision was by the Judge, “extra cursum curiae.” The High Court, 
however, held that unless the parties agreed not to appeal, the right 
-of appeal cannot be taken away. But the decision was held to be not 
as Arbitrator but as Judge “extra cursum curiae”. 

In A. I. R . 1924 Sind 134, the parties asked the Judge to dis¬ 
pose of the case on documentary evidence alone. They agreed 
.not to adduce evidence and asked the Judge to inspect the locality. 

It was held that the decision given was by the Judge as Judge and 
mot as arbitrator. 

The principle that is deducible from the above cases is that 
'the parties will not be entitled to question the mode of decision 
'which they themselves invited the Judge to adopt and in regard to 
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the question of the right of appeal an appeal will lie if it is not part 
of the agreement that they will not appeal. 

In A. I . R. 1947 Sind 185 , the plaintiff and the defendant 
.appointed the Presiding Judge as Arbitrator for the final settle¬ 
ment of their dispute, binding themselves to accept his award with 
or without issues, with or without evidence, and with or without 
details and agreeing to abide by his decision and not to appeal 
against it. It was held that what the parties intended was that 
they asked the Judge to decide their dispute as a Judge in his own 
way ignoring the rules of evidence and adopting a procedure un¬ 
known to law—unknown because, under that procedure, the Judge 
was to leave, as it were, his judicial chair, sit in the chair of 
the Arbitrator, appear bet ore himself and then again assume his 
judicial chair. The decision was not by the judge, as Arbitrator, 
but as Judge ‘extra cursum curiae’. A Judge sitting in Court can¬ 
not possess a dual capacity. When in such a case the parties des¬ 
cribe him as Arbitrator, he does not become one by reason of that 
incorrect description. 

The case in A. I. R. 1947 Cal. 93 wears a different complex¬ 
ion. A suit by A against B and a cross-suit by A against C were 
filed each of them valued at lakhs and there was a fourth suit by 
B against A for rent of premises unconnected with the claims in 
the first and second suits. An agreement in the first two suits and 
an agreement in the third suit were written and signed by the respec¬ 
tive parties. The Arbitrators were appointed, and in the event of 
their disagreement, Mr. Justice Ameer Ali ot the Calcutta High 
Court was to give his decision as “umpire”. It must be noted that 
the suits were not pending before Mr. Justice Ameer Ali, and a 
fourth suit remained untouched. The two Arbitrators disagreed— 
one deciding for the dismissal of all the suits, and the other Arbitra¬ 
tor passing a decree for two lakhs to A against iB and dismissing 
all other claims. The matter came before Ameer Ali, J. sitting as 
Judge of Calcutta High Court. He gave judgment, signing merely 
as ‘Ameer Ali’ without any designation. This was accompanied by 
“minutes” which was signed by him as “umpire” giving details of 
the judgment, dismissing all the suits of all the parties (including 
the fourth suit by B against A) and saying that no party will have 
against any other party any right of any kind or costs. The award, 
being objected to the matter came before Das J. who set aside the 
decree, as that of an Arbitrator. It was contended that the decision 
was by the Judge as Judge “extra cursum curiae” and was not liable 
io be challenged. It was held ‘No’ and that it was a clear case of 
.Arbitration within the Arbitration Act. 
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When the parties merely agree that Ithey will abide by ther 

decision when the Court may give, after taking such evidence as 

it thinks fit or after inspecting the papers, the Court does not act as 

arbitrator since the provisions of Chapter IV imply necessarily that. 

when a dispute in a pending suit is referred to arbitration ther 

arbitrator must be person other than the Presiding Judge in the- 

Court and therefore the provisions of the Arbitration Act will not 

apply. (Dalai v. Jamadar , A. I. R. 1945 Bom. 478 : 47 Bom. L: R- 
388). 


22. Appointment of arbitrator. —The arbitrator* 
shall be appointed in such manner as may be agreed upon, 
between the parties. 


Comment 


Appointment of arbitrator.—Section 21 of the Arbitration 
Act provides that if the parties to a suit are desirous that the- 
matters in difference between them in the suit, or any such matters,, 
shall be referred to the decision of one or more arbitrators, they 
may apply to the Court at any time before final judgment for an* 
order of reference. Section 22 provides that the arbitrator or 
arbitrators shall be nominted by the parties in such manner as may 
be agreed upon between them. The Court has no power to appoint 
an arbitrator except in the manner agreed upon between the parties. 
If the parties cannot agree, with respect to the nomination of the- 
arbitator or arbitrators, or if the person or persons nominated by 
them refuse to accept the arbitration, and the parties are desirous- 
that the nomination shall be made by the Court, the Court shall* 
appoint the arbitrator or arbitrators. Thus the parties must either 
name the arbitrators or consent to the nomination of them by the 
Court. See section 25 also. The nomination by the Court is 
dependent on the desire of the parties. 


Before a Judge refers a case for arbitration, he should ascer¬ 
tain whether the persons nominated are willing to accept the office 
and till he has done so, any nomination of an arbitrator by him, 
without the application or consent of the parties, is illegal. 
(Hurronath v. Kashinath , W. R. Gap. 338). Subsequent acquiescence 
in the proceedings of the arbitrators will not validate the reference 
if it was made by the Court without jurisdiction. (Fayasuddin v. 
Aminuddin , 6 A. L. J. 351 ; 1 1. C. 354J. 

23. Order of reference.— (1) The Court shall, by 
order, lefer to the aibitrator the matter in difference- 
which he is required to deteimine, and shall, in the; 
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•order specify such time as it thinks reasonable for the 
making of the award. 

(2) Where a matter is referred to arbitration, the 
•Court shall not, save in the manner and to the extent 
'provided in this Act, deal with such matter in the suit. 

Comment 

Scope of the section.—Section 23 sets out like two previous 
•sections 21 and 22 the inital steps to be taken for arbitration in a 
•suit. . In order to vest jurisdiction in the arbitrators to deal with a 
•pending suit, it is necessary that the Court should make an order 
under section 23 (1) referring the suit to them and should specify in 
the order such time as it thinks reasonable fur the making of the 
award.^ It is only when the matter is ieferred to arbitration by the 
Court in that ^manner that under section 23(2) the Court ceases to 
have jurisdiction to deal with the suit or such matters therein as are 
»re r erred to arbitration. (Narayanswami v. Manika , AIR 1946 
‘Mad. 86 ; (1945) 2 M. L. J. 482). 

Ordinary agreement and agreement to refer through 
Court.— An agreement to refer to arbitration placed under the 
direction of the Court, cannot be treated as an ordinary contract 
revocable by consent at the will of the parties, or by one of them 
on pain of damages, for the Court must not be allowed to be trifled 
with nor the course of litigation to be confused by repeated changes 
of procedure at the behest of litigants. To this extent the statutes 
relating to arbitration can certainly abrogate the old common law 
rule that an agreement is revocable at will. Parties to reference, 
therefore, cannot merely abandon an arbitration by consent (Pra* 
fulla v. Punchanan , A. I. R. 1946 Cal. 427 ; (1946) 1 Cal. 398). In 
this case, Akram, J., said ; 

“Once the dispute goes to arbitration, the authority of the 
Court to proceed with the suit is suspended and it cann n deal with 
the subject-matter of the reference so long as the reference stands • 
it is only when the arbitration is superseded that the suit as it were 
revived and the matter in dispute can be dealt with by the Court 
Where a compromise is alleged by one party but disputed by the 
other the Court cannot embark upon an enquiry and determine 
whether in fact there has been a compromise. Such an enquiry 
wil necessitate dealing with the subject-matter of the reference and 

L L““” ry “ ■“*■» 31 « - *• <* 
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Stib-section (2) 

The Court shall, by order, refer.— The provisions of this 
section are mandatory. Where the parties have agreed to have' 
their dispute settled by arbitration, it is incumbent on the Oourt- 
to pas* an order referring the matter to arbitration. The omission 
to pa*s an order of reference to arbitration will vitiate the whole- 
arbitration proceedings and there can be no 1legaliward without; 
such an order. (Hurchand v. Chuttan Lai, 3o P. R. 1884). Tlie 
parties to a case expressly informed the Court that they had referr¬ 
ed the case to a certain arbitrator and as^ed the Court over and 
over again to grant time for the preparation and submission of thar 
arbitrators award. It was held that the orders passed by the 
Court upon the various applications for adjournment amounted 
in substance to the reference of the dispute between theP* r ,“ ~ 
by the court to the decision of the arbitrator. (Kulsum v. Ah Aboar,. 

3y I. C. 730 ; 15 A. L. J. 452). 

Notwithstanding that much time of the Court may have been., 
occupied in hearing a case, still the law distinctly gives the parties- 
to a suit a right to have the matter submitted to arbitration ,f tb ^. 
come to an agreement to refer it to an arbitrator at any time before 
t“ "JsmcA pronounced. Ic is qui.e cle.r on .he <*, 

, ectlon 23 th.t ihe Court h»s no d.screuon rn the m»Uer and. 
where the parties to a suit come to an agreement in writing by 
which they'agree to refer to the arbitration of certain arbitrator-- 
and apply\o the court to refer the suit to them, the Court cannot- 
reject the application because it is‘ umundy. 

Fakir Chandra, 24 I. C. 610; Dafta v. Khedu, 8 A. L. J. 6/8,11 K U- 
935; 33 All. 645). 

Where the reference is through a Court, the arbitrator will off 
necessitv, be informed of the agreement of the parties and thei or - 
of reference, so that he might make his award within the time- 
e ‘ t h e Court. But where the arbitrator is fully aware of 
the terms of reference, accepts the office of arbitrator and actuaBy 

decides the controversy between the parties by 6iv‘ D S j 

mere fact that the order of reference was not formally communicat 
ed to him will not vitiate the arbitration v Uas r 

167 I. C. 21 ; A. I. R. 1937 All. 144 ; 1937 A. L. J. 204). • 

The plaintiff and the only defendants interested in thesubject- 
matter of the suit agreed in writing to refer their dispute including 
, , t , n : t to the arbitrator and the plaintiff presented 

adjourned till the award was made. Ti.e Court grante J 
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mcnt accordingly and kept the suit pending. It was held by the 
Madras High Court that this was a reference in substance, though 

not m form. (Venkatashelam v. Ramnath , A.I.R. 1922 Mad 4291 
But Sec. 23 does not authorise the Court to compel any of the parties 
to go to arbitration on a matter which he has not agreed to be 
referred to arbitration. It has also no power to nullify a reference 
lawfully made by an addition, so the matter referred of some 

milind a ™ ndmcnt of P ,aint - & hiM v - -ViAtf Chand, A. I r! 

An appellate Court has no power to refer matter to arhiira 
"«»i n. only panic, , ui , cUpe^l' 

ppl> for arbitration and as parties to an appeal are not authorised 

the appellate Court will not be able to act under Sec 23 (Shuk 
nella v. Rahmat, 1947 A L. J. 445; A. I. R. 1947 All 304) ( 

Matter in difference.— See under section 21. The Court 
has no jurisdiction to refer to arbitration matters which are noth 
difference m the suit Matters in difference in a suit are ascer 
tamed from the pleadings which have been filed in the suit before 
an agrerment and anorderof reference is made, and therefore 
these differences must exist at the time of the agreement ! 

F^f/w d ‘ ffe '. ences . which arise thereafter. °(Probodh Kumar™' 
Etchpolse Trading Co., I. L. R. (1947) 1 Cal. 572). 

son a h S i al, s; in the o^ der Specify SUch time as it thinks rea¬ 
dable. Section 23 is not merely directory but it is mandatorv 

and .mperauve (Raja Narain Singh v. Bhagwat linear, )8 I. A 

V id All. 300). Subjection (1) deals with two matters. Firstlv 

when section 21 has been complied with, the Court must make the 

tinl f rl er ? Ce ' Secondl > . ^e Court by its order must fix such 

Z9W n K-/ e t SO " le r for the makin 8 of the award. Sub 
section (2) forbids the interference of the court save in the manner 

and to lhe extent provided m the Arbitration Act. Here there are 

the following three things which go together 

( /l T T h , e G ° urt must Part with its jurisdiction to decide • 

(») The Court must part with it for a specified time and 

no more, and na 

(m) During that time, it must stand aside. 

; . a court should wrongly refuse an order of re'erenre 

Brv" rw as? r .rr“i}S 

xslS? trr: ™ s r 

“ iTlm a™ kwaw. N S Sf“ v ' 80 G 
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Where time is fixed for hearing of a case and not for filmg^of 
an award the defect is only c)) Where the 

.be fiJed, the irregularity If no particular time 

. (Mani Lai v. Prahlad, A. I. R. \l A - f i:n he taken to have 

1916 Pat. 21). 

Where proceedings before an arbitrator have gone l/^argu 

time, the evidence has been closed an tie^case^iSy ^ on jy 

ments and giving of decision, a award, applies 

Sfia*-- v. ***—. A.I.R. 
1943 Oudh 117). See also section 28. 

Making of the award—See also under section 14. 

An award is raid to ^* *{“$!?&a &?5 
by the arbitrator, Mad ^22 D Gopalji v. Lai, 45 Bom. 

K e A V 3 ; rS 5 C.l 359, Sr6 C I C 2 165). The word 
a4AAoy v. Das, A. I. K. poo „l <.- n se and means that the 

“make” has been used m a non-technica 1 se™ dcclaration nee d 

s&zs? ££5Ti Jsrfzz 

grzrs; s^v-“.ar*- “ “• <Sri “ v - 

Sr,™. Das, 27 I. G. 233 ; 18 C. W. N. 1325). _ 

The Court allowed the arbitrators to make ‘ he ‘ r T ^‘ th 5 
in a certain time but, instead of using the word mak -J* 
word “file” and the award was made in Hmdi and ^ decided 

that day but was filed two days later, as aUo> bcfore 

to have it translated into English. rties not to raise any 

filing it took an agreement P award was made 

objection to this being done It w‘leLeof *“ word “file” 

within time and was valid an There is nothing in 

instead of “make” was immaterial^ (£d) There^ .^S - f 

2rsB 'on o' r„' b L°s 

“ ” lid «™ d ‘ 
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'within the time fixed, though not filed in the CogJ*, y j a ldhar, ! 
fixed for submitting the award to the Court, t contrary 

37 I. G. 844). But the Lahore High Court hasuken^ 

view. The expression “making the aw d , emec i to have been 
ment of the award and the award cannot b filing 

made till it is announced, and one way of announc g t y « 

in Court. (Harbhajan v. Mina, A. I. R. ' 2« Lah ' ’as making 

748). It is submitted that the former view is corre 

of an award and the delivery of an award in the Court com 

plate different stages. . 

Where an award wa, declared by .he . 

presence of both parties on a certain date u lg cc j to the 

later date, the effectiveness of the award is not J on the 

date in which it was signed. The awar Sudhir v. Bilasbati, 

date on which the parties are made aware of it. {Suantr v. 

45 C. W. N. 223). 

Sub-section (2) 

of Court after order of reference.-The words 


S9 I. G. 782). Since the moment me o.uu - ' mattcr in 

the Court’s jurisdiction to deal with the merits revives only 

■difference referred to arbitration is suspended and lt undc r 

in the event of the arbitration being ordered to be supersed 
paras 5, 8 and 15 of the Schedule. 

In the case Kaikobad v. Khambata, A. I. R. 1930 Lah. 26 ; 124 
1. C. 332 ; 31 P. L. R. 668, the Lahore High Court observed . 

“So long as the arbitration is proceeding, the power of the 
Clourt extends to— 

(») the causing of the attendance of witnesses before the 
arbitrator (section 43) ; 

( H) enlarging the time fixed for filing the award, if this is 
considered necessary (section 28); 

{iii) giving an opinion on a special case stated by the arbit¬ 
rator (section 13); 

( %v ) appointing another arbitrator and umpire in certain 
cases (section 8). 

The principle of these provisions is that parties having by 
<xooseut substituted a jorum domesticum of their own choice in place 
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of the Court, are bound by the decision on question of law and 
tact, erroneous though it may be, and the Court which appointed 
the arbitrator cannot interfere with the award, except in'the 
manner and to the extent described above. (A. I. R. 1930 Lah. 


The Court which refers any matter to arbitration* cannot sit 
in appeal from the decision of the arbitrators nor has a lower ap¬ 
pellate court jurisdiction to go into the merits of the case.. ( Kara* 
. v- Radhanath, 10 YV. R. 398). The Court has no - power to 
allow a party to withdraw the suit during the pendency of the 
arbitration. (Sheoam^ar v. Deodutt , 9 All. 168). Where a suit is 
referred to arbitration and is pending before the arbitrators, the 
f^ourt has no power to dismiss t'he suit under Order 9, rule 3, Civil 
1 rocedure Code, unless an express order superseding the arbitration 
has been passed. ( Imamdiii v. Jawahari , 10 P. R. 1899) ; Maharaj 
R/iagat v. Harihar Bhagat , 65 I. C. 144 ; A. I. R. 1923 Pat. 115 ; 
Krishna Kishore v. Banvari Lai , A. I. R. 1929 All. 259 ; 1929 A.L.T. 
100 ; ] 13 I. C. 749). But there is nothing in Sec. 21 to prevent the 
parties from getting the suit dismissed with consent during the 
pendency of the arbitration. (Kokil Singh' v. Ramasray, 81 I. G. 
^94; A. I. R. 1924 Pat.- 110). Similarly, in a Lahore case it was 
held that even after a reference to arbitration was made in a pend¬ 
ing suit, the parties were not precluded from settling the dispute 
amicably by mutual agreement, and therefore it was not necessary 
to cancel the reference before accepting the compromise. • {Aishan 
v. Abdulla , A. 1. R. 1927 Lah. 156 ; 99 I. C. 1002). But in Dooly 
Chand v. Mohan Lai , 83 I. C. 106 ; A. I. R. 1924 Cal. 651, a contrary 
view was taken by the Calcutta High Court. 

The Court is competent, in a fit case, to grant interim injunc¬ 
tion or to appoint a receiver. (Chetan Singh v. Gulibai , 78 I. C. 84; 

A. I. R. 1925 Sind 102 ; Surendra v. Sushil, A. I. R. 1928 Cal. 
256). 


Where the question of the costs of the litigation incurred prior 
to the reference is referred to arbitration the Court is precluded 
from dealing with the matter in the same suit. {Kira v. Gaya , A. 
I. R. 1932 All. 183 ; 1931 A. L J. 1155 * 136 I. C. 789). The Court 
cannot remove an arbitrator to substitute a new on^ in his place. 
{Halimbai v. Shanker , 10 Bom. 381). 


Once a dispute goes to arbitration, the authority of the Court 
to proceed with the suit it suspended and it cannot, so long as the 
reference stands, deal with the subject-matter of the reference. 
After the reference to arbitration has been made in a suit through 
the Court, the parties cannot be allowed, by mere consent, to 
abandon the arbitration and go on with the suit or ask for a fresh 
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•reference. But if a concluded compromise in undisputed terms 
be placed before the Cuurt by all th e parties, whether before an 
award has been made or after, the Court may grant leave to revoke 
-the submi-sion under section 5 of the Arbitration Act and, ori 
suoerseding the arbitration agreement thereafter under section l- 
( 9‘ (b) pass a decree in terms of the compromise. But tne comp o 
mise. before it is accepted, must be considered on its own account 
as to its validity and cannot be accepted as a matter ot course. 
In no case a compromise can be given effect to by the Court with¬ 
out first superseding the re eren;e. Projulla Chandra v. Pan„nanan, 

A. I. R. 1946 Cal. 427). 

24, Reference to arbitration by some of the 
parties.— Where some only of the parties to a suit apply 
to have the matters in difference between them referred 
to arbitration in accordance with, and in the mannei 
provided by, section 21, the Court may, if it thinks fit, 
refer such matters to arbitration (provided that the same 
can be separated from the rest of the subject-matter ot 
the suit) in the manner provided in that section but the 
suit shall continue so far as it relates to the parties who 
have not joined in the said application and to matters 
not contained in the said reference as if no such appli¬ 
cation had been made, and an award made in pursuance 
ot such a reference shall be binding only on the parties 
who have joined in the application. 


Comment 

Scope of the section.—It is possible that some parties only 
vio a suit may be agreeable to having the difference between them 
•i-ettled by arbitration. Section 24 permits this to be done, provided 
nhat those differences can be separated from the rest of the subject- 
matter. But Section 21 provides for reference in a suit when all 
'the parties interested agree. Where the interest of a party not 
joining in the reference to arbitration is inseparable from that 
>f the other parties who are parties to the reference, Sec. 24 will 
i lot apply and cannot be availed of. {Ram Hurukh v. AJumtaz, 

. A. I. R. 1949 All. 679 ; 4 D. L. R. (All.) 70). The mere fact that 
all the parties did not join in the reference to arbitration of a 
* dispute is no ground for upsetting the award so far as those people 
who made-the reference were concerned. ( U Po Hlang v. Daw 
l~Sgwe, A. I. R. 1941 Rang. 22). Section 24 provides that the suit 
‘ihali proceed in the Court in respect of the matters which have not 
iloecn referred to arbitration and of the parties who have not joined 
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the reference. The award resulting from the reference will be= 
binding only on those who have joined the reference. 

Under Sec. 24 the Court has a discretion either to grant or* 

refuse the prayer by some of the parties for reference to arbitration.. 

However, the Court must exercise this discretion in a judicial*: 
manner. 

Appeal.—An appeal lies against the decision of the Court: 
given on merit, and it is not open to the party aggrieved by the- 
award to challenge and press his objection against the award. The- 
aggrieved party can invoke the aid of Sec. 39 (I) (vi). 

Revision. —Where all the parties interested in the dispute do* 
not join in the reference to arbitration, the reference is invalid and! 
the High Court will interfere in revision and at the instance of su 
person who is interested in the dispute and is not made a party to* 
the reference. But the High Court will not interfere and set aside-- 
the award in revision at the instance of a party who joins in the- 
reference to arbitration, takes part in it and, having lost it, is trying; 
to back out of it. (Achisan v. Babar Alt , A. I. R. 1945 Cal. 156 
1. L. R. (1944) 1 Cal. 619 ; 79 C. L. J. 123). 

25. Provisions applicable to arbitrations under- 
this Chapter. —The provisions of the other Chapters- 
shall, so far as they can be made applicable, apply to* 
arbitrations under this Chapter : 

Provided that the Court may, in any of the circum¬ 
stances mentioned in sections 8, 10, 11 and 12, instead of 
filling up the vacancies or making the appointments,, 
make an order superseding the arbitration and proceed. 
with the suit, and where the Court makes an order- 
superseding the arbitration under section 19, it shalli 
proceed with the suit. 

Comment 

Scope of the section. —According to section 25, the other- 
provisions contained in other Chapters of the Arbitration Act can< 
apply, with necessary modifications, to arbitrations in suits. This- 
section has given additional powers to the Court if circumstances 
arise for filling up the vacancies or making new appointment of 
arbitrators, to do neither and instead the Court can supersede ther 
arbitration and proceed with the suit. 

Where in a pending suit the underlying object of an agreement! 
to refer to arbitration is to entrust the determination of the matters* 
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in difference to a person of their own choice and not that if tha 
named arbitrator is unable to act for one reason or another, the- 
arrangement is automatically to come to an end, and the Court has 
no jurisdiction to refer the matters to another arbitrator. Section 8 
read with section 25 of the Arbitration Act will apply to such a 
case. (Jawahar Lai v. Jagdish , A. I. R. 1951 All. 335 j 6 D. L. R. 
(All.) 146). The variant provisions in section 25 serves to indicate 
that section 19 is applicable to a case falling under section 12 (1) 
where there is no pending suit but the agreement to refer has been 
filed in Court, and the Court is invested with power thereof or 
make orders of reference on the basis of such agreement. (Abdul 
Halim v. Chairman , 1949 Lah. 278). 

Proviso .—When Court can supersede arbitration.— Sc* 
comment under section 19. 


Appeal and Revision.—An order superseding an arbitration 
appealable under section 39 (1) (i). 

There is no rule of law except section 151 c f the Code of Civil 
Procedure which can authorise a Court to revise its own order 
superseding a reference to arbitration. (Salli Singh v. Midlo Singh , 
138 I. C. 524 ; A. I. R. 1932 All. 65b). 


CHAPTER V 
GENERAL 


26. Application of Chapter. —Save as otherwise 

-provided in this Act, the provisions of this Chapter shall 
apply to all arbitrations. 

Comment 

Scope of the section—All that section 2o provides is that 
the provisions of Chapter V of the Arbitration Act, 1940 shall 
apply to all arbitrations which are governed by the Act. Section 29 
does not mean that the Act applies to parole agreement to refer 
dispute to arbitration or that it applies to arbitration not governed 
by the Act as well. (<Gaun v. Ramloohan , A. I. R. 1948 Pat. 430 ; 
29 P. L. T. 105 ; 3 D. L. R. (Pat.) 26). 

Chapter V contains the general provisions relating to all arbi¬ 
trations, i. e ., arbitration without intervention of a court or 
arbitration in suit or arbitration with the intervention of a court 
where there is no suit pending. ( Bajrang v. Agarwal , A. I. R. 1950 
Cal. 267). 

27. Power of arbitrators to make an interim 

-award.—(1) Unless a different intention appears in the 
arbitration agreement, the arbitrators or umpire may, if 
they think fit, make an interim award. 

(2) All references in this Act to an award shall in¬ 
clude references to an interim award made under sub¬ 
section (1). 


Comment 


Object of the power. —This section confers upon the arbitra¬ 
tors the power to make an interim award. Before the enactment of 


section 27, an arbitrator or umpire had no power, unless authorised 
by the submission or subsequent agreement of the parties, to nuke 
an interim award. In many cases it was thought desirable that he 
-should be able to do and in some cases one of the parties might not 
'be willing to give him such authority, e. g. t whether one party 
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clearly owes the other large sum but there is a dispute as to some 
matter in their dealings. An interim award would b* a so very 
useful in order to deal with liability and with a postponement ot 
the enquiry into damages. (Extract from the Report o t e 
^Committee). 

Unless a different intention appears —Section 27 empowers 
an aibitrator or umpire, unless the arbitration agreement express a 
contrary intention, to make an interim award, theref ore where it 
appears from the agreement that the dispute* between toe parties 
are to be decided by one and a complete and final award, the arbit¬ 
rators cannot make an interim award. Ii', however, there is no sue 
provision in the arbitration agreement the arbitrator or the umpire 
has the right to make interim or provisional awards. There is no 
/rule of law that a partial award is invalid, but that question lias 
to be decided on the intention of the parties, the matter being a 
•subject of contract between them. 

Interim award.—This interim award may well be final as to 
some of the claims referred, although it is perhaps more usual for 
some award merely to determine certain of the issues arising upon 
„a claim, for instance, to determine the issue of liability while leav¬ 
ing questions of amount to be dealt with later. (Russel!, 13tn E ., 
,p. 208). In Ratha Krishna Murte v. Chengalraya, A. I. R. 1943 Mad. 
b6 b ; (1948) 1 M. L. ]. 164, the arbitration related to live contracts 
between the buyer and seller of various quantities of coin The 
.arbitrators agreed regarding two contracts and they disagreed with 
regard to the three remaining contracts. The arbitrators made two 
awards, first upon the two contracts they agreed and secondly, res¬ 
pecting the three contracts upon which they disagreed. As regards 
the latter they referred the matters for decision of the umpire. 
These were held to be interim awards and provision was made in 
-the bye-law for such awards as such and such awards were held to 
be valid. 

Ordinarily an interim award is intended to be effective during 
the pendency of the arbitration, till the final award is given. It will 
•cease to have effect after the final award is given. T. tie object of 
permitting the arbitrator to pass interim awards seems to be to en¬ 
able the parties to be placed in a position of security during the pen¬ 
dency of the arbitration proceedings. The interim awards are not 
intended to be operative as final awards. The arbitrator is em¬ 
powered to give interim relief to parties so that any delay in the 
making of the award may not cause any harassment or inconveni¬ 
ence to the parties. Section 27 makes provision only for interim 
arrangement and does not expressly empower the arbitrator to 
pass successive or partial awards. However, the wording of 
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sub-section (2) of section 27 lends support to the view than-ant 
interim award need not technically be interim award. It' may 
include an interim arrangement with respect to a part of the clainat 
or dispute which may, to the extent of that part of the dispute, be 
a final decision between the parties. Such a contingency may arisen 
in partition suits. It is competent to the arbitrator to make 
division of some properties by an interim award and then • deal 
with the other properties in the final award. In the makiag^of tbes 
final award, the fact of the interim award will have to be 
taken into consideration. All the procedure laid down in the- 
case of a final award will apply in the case of an interim award*. 
also. 

28. Power to Court only to enlarge time for' 
making award. —(1) The court may, if it thinks fit*., 
whether the time for making the award has expired or- 
not and whether the award has been made or not, enlarge: 
from time to time for making the award. 

(2) Any provision in an arbitration agreement: 
whereby the arbitrators or umpire may, except with the: 
consent of all the parties to the agreement,, enlarge the = 
time tor making the award, shall be void and of no • 
effect. 

Comment 

Sub-section (1).—Under sub-section (1), the power rests in alii 
cases in the Court only who may extend the time for making thee 
award whether the time has expired or not or whether the award has- 
actually been made or not. An examination of the language* of sec¬ 
tion 28 clearly indicates that extension of time can- be made -even j 
after the award has been filed. Section 28 has general application • 
and as such applies both to references made through Court»or 
outside the Court. Schedule I, r 3 of the Arbitration Act has to bc'- 
read with section 28 of the Act. (Bhagwan Din Gupta- v. Bisheshwar' 
Nath, 1958 A. L. J. 307). 

“The Court may’ 4 .—Under sub-section (1), the Court • may,, 
at its discretion, enlarge the period for the delivery of an award of 
arbitration without the consent of, and even if opposed by, the* 
parties. ( Govind v. Ramkishan , 2 W. R. 297). If an arbitrator 
makes an award beyond time, the delay may be condoned at any 
time by the Court in a proper case, for this sub-section- gives power 
to the Court to extend time even after the award has been madfc. 
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„ - . , a t p lQiS Cal 191. Sub-section (1) is 

(tfam Bala the Court to enlarge time 

very wide and confers tun ais p exercise that power 

for making award at any time. fil-H during the hearing 

of to petition under section. H 17 d f^ ^ A , R 

1954 Orissa » 1 Am, W-* *■ ,^#“^^787 £ BrfUS v! 

Ram Nath v. Nanjee, A. I. R- , Q f 9 . T t 407 ) 

Mrifo Krishna, X. I. R. 1952 All. 8 d6 ; 1952 A. L. J. 407). 

Order for extension of time under ^section c f °? d ™* ( ? f ™£ r- 
to fresh submission, where ^a^kishore v. International 

7S2Z 'StSSSX IT »•» C *J; Ta ?T‘ill3 

exercise .he power of extension of “““^i^Ued 

Orissa 29). An award given by an arbitratoi t making 

by the arbitration agreement or by order of theUurt L l 

the award has expired, is vitiated. {Artff v. aen a c 

1949 Gal. 350). 

It is not competent to the Court to delegate to thcarbitrators 
its own function of control as to time. (Rabtndra i v J°gen&a <. A.L . 

‘^Ihe'lto' ff -fSTto S^'Uti^d 

sent ot the parties, m , for making the award has 

£,££ 5 lf°he do'esTot Tsothe is by efflux of time 

and has no jurisdiction in the matter, « * The powcr 

Bank v. Bhola Nath., 31 1. C. oJ/ > * . u llt does not 

vested in the Court "y agreement impliedly 

agreed to and acquiesced in between the parties^to die arburauon 
proceedings. {Pitti Kumari v. Upendra, 50 I, C. 52,4 P. L. j. 2b5). 

r- ..Where arbitrator applies Court mu^t 

Mayaias, 78 I. C. 521; Aia \Vhafte in reacting the application for 

should not unreasonably mak . n with either party or is 

Ume where the arbitrator is not ^ad faith Tn his induct. ( Ram 
not wilfully delaying ° r * here * s " 4 . ^9 p L. R. 1908). Where a 
Kuarv. Multan Chand,8 I. C. 224 & r. , t he ground 

party contests the validity of an :ZyV Court, he 

r «~ t £ sftsrs s 

seCUus to suit. 
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(Rasool Bibi v. Jan Alt, 17 VV. R. 31). An oral application for exten¬ 
sion [of the period of submission] on the award by the a rb it ra to ir¬ 
is valid. (Sakai Chand v. Ambaram , A. I. R. 1924 Bomw 380). 

The Court has no doubt a discretion to extend time but it wilt?* 
do so only if cogent reasons are forthcoming. Obviously the? 
discretion cannot be exercised in favour of a party who himself has; 
been negligent and has been guilty of dilatory tactics. (Oliver v. 
Mian Dost Mohd , A I. R. 1935 Lah. 191). There is nothing irt* 
section 28 to suggest that the Court should not exercise this power- 
to extend time unless it is expressly asked by a party to do so. 
(Madura Mills v. Krishna Ayyar , A. I. R. 1937 Mad. 405). 

Extension of time by mutual consent.—An arbitrator is* 

a domestic tribunal and the parties who refer their disputes to him* 

for decision can, by mutual consent, which can be inferred from*. 

their conduct,^ acquiesce in the proceedings of the arbitrator who- 

may submit his award beyond the date fixed by the Court for- 

returning the same. Such a conduct can be inferred from the- 

fact that the parties conducted the case and took a willing part: 

in the proceedings before the arbitrator, though the date fixed for- 

the filing of the award has expired. (Asa v. Bhuban, A. I. R. 1936^ 
Lah. 466). 

Award made out of time.—The fact in the case of Palter 
Kumar i v. U fen dr a Nath Ghosh, A, I. R. 1919 Pat. 93 (Atkinson 
Das, JJ.) : 4 Pat. L. J. 265, were that the parties agreed on 26-2-1918 
to submit their differences in the suit to arbitration. The Court 
referred the dispute in accordance with law contained in the SeconcL 
Schedule of the C. P. C. on the same date, and 25-3-1918 was fixed, 
as the date within which the arbitrators should make their award. 

By another order of the Court, the time for making the award was 
extended to 25.6.1918. The award, however, was not made within, 
that time. It was actually made on 10.7.1918 and filed in the court, 
on 12.7.1918. It was held that— 

(a) There might be some force in the contention that, inas¬ 
much as the arbitrators failed to make their award within- 
time, the court had no jurisdiction or option under the: 
rules of C. P. C. save and except to set aside the award 

which was made out of time, if the case stood alone on 
these facts. 

(b) But there is a rule well recognized and established in the- 
nature of an estoppel that, if the parties to an arbitration: 
proceeding, by their conduct, lead the arbitrators to think 
and believe that, even though the time for making their- 
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award has in fact expired, the arbitrators should continue 
the proceedings and to which cause the parties must be 
deemed to have assented by acquiescing in taking pa 
in such proceedings, then, though the time for ™ akl ”S 
the award may have expired, the jurisdiction of the ar¬ 
bitrators would be deemed to continue to validate and 
give effect to the award. 

Meaning of “making the award”-The expression making 
the award includes the pronouncement of the award and the award 
cannot be deemed to have been made till it is announced and one 
way of announcing it is by filing in Court. ( Harbhajan Sm a h v. 

Mem'a Singh , A.I.R. 1928 Lah. 753). 

Whether an award has been made or not— The fact 
that the award is already made, does not affect the power of the 
Court one way or the other. It is, however, a factor which ought 
in the taken into consideration for the purpose of determining whe 
ther or not application for enlargement of tune should or shou let 
not be granted. ( Jethalal v. Amrit, A.I.R. 1939 Cal. 260 ; Russell, 
15th Ed., p. 218). The effect ol the order of enlargement is that 
the extended time is to be treated as if it had been ouginally giver, 
in the arbitration agreement. 

Appeal.— The Madras High Court has held that an appeal. 

lies from an order refusing to extend the time tor making award, 

for such order amounts to superseding the award. (Maitirosi 

Subratnanyam, A.I.R. 1928 Mad. 69 F.B.). 

Sub-section (2) 

Scope.—The Arbitrator is expected to make his award— 

1. within 4 months of his entering 


(a) on the reference or 

(b) on his being called upon to act, or 

2. within such extended time as the Court may allow. 


Reading Clause 3 of the First Schedule alt ng with Section 26, lfc 
is found that the power to enlaige ihe time is vested in the Co rt 
and not in the Aibitrator. Clause 2 and Secticn 28(1) exclude > 
nece^ary implication, the power ol the Arbitrator to enlarge th 
time 1his U emphasised by Section 28(2) which provides that 
even when such a provision giving the Arbitrator power to e ” laI 8® 
the tin e is contained in the agreement, that provision -hall be 
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for?/o? CffeC ‘- Th f headnote of Section 28 brings out the 

Court onlv t cnlTral 0 ?- m r W by ,P rovidin S ‘hat the power is of the 
uourt only to enlarge time for making Jie award. 

^tion t^thTihnv^^ °\ S l Ctio ? ^. owcver » indicates one excep- 
j that * u ? ru e that the Arbitrator cannot enlarge the time* 

occa£ or^A h *? iaaes to such an enlargement, The 

occasion for the Arbitrator to enlarge the time occurs only after— 

(a) he is called upon to proceed with the arbitration, or 

(b) he enters upon the reference. 

, Hence, ^ t ^ e P art * es a g ree to the enlargement of time after 
the Arbitrator has entered on the reference, the Arbitrator has the 

power to enlarge it in accordance with the mutual agreement or 
consent of the parties. 

That such a consent must be a post reference cm sent, is 

clear from Sec. 28 (2) which renders null and void a provision in 

the original agreement to that effect. In a sense, where a provision 

is made in the original agreement that the Arbitrator may enlarge 
the time,— 

% 

(a) such a provision always implies mutual consent for en¬ 
largement but 


(b) such mutual consent initially expressed in the original 
agreement docs not save the provision from being void. 

Therefore, the Arbitrator gets the jurisdiction to enlarge the 
time for making the award only in a case where, after entering on 
the arbitration, the parties to the arbitration agreement consent to 
such enlargement of time. 


Section 28 (2) does not purport to lay down that such a speci¬ 
fic case of mutual consent should, in order to become effective, 
be part of the original agreement between parties. 

The above interpretation is in consonance with the funda¬ 
mental principles of arbitration. The arbitrator gets his jurisdic- 
diction to make a binding award on an agreement between the 
parties to refer a dispute to him. The agreement between the parties 
•is the foundation of the jurisdiction of the arbitrator. Like any 
contract, by mutual consent of the parties, the terms of the contract 
can be modified. Even in a case where the arbitrator enters on 
the reference on an invalid agreement, it is open to the parties to 
enter into a fresh agreement to refer the dispute to the arbitrator 
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while it is pending adjudication, and, in such an event, the pro¬ 
ceedings before the arbitration can be upheld as referable to that 
agreement and the award will not be open to attack as without 
jurisdiction. Such being the power of mutual consent of the par¬ 
ties in the sphere of arbitration, one does not see why, by mutual 
agreement the parties cannot enlarge the time for making the 
award when the Arbitrator has entered on the reference and is pro¬ 
ceeding with the arbitration. 

Therefore, sec. 28(2) does not provide that the arbitration 
agreement alone should stipulate that the arbitrator mxy extend 
the time on a subsequent agreement between the parties. Even in 
a ca^e where there is no such stipulation in the original agreement, 
the arbitrator is entitled to enlarge the time if, after entering on 
the reference, the parties to the arbitration consent to such enlarge¬ 
ment. (Kan Krishna Wat-tal v. Vaikunthe Nath Pundya , A. I R 
1973 S.G. 2479 : (1974) 2 S.G VV. P. 161 : 1973 S.C.D. 771). 

Sub-section (2) indicates that section 28 is applicable also to 
agreements made out of Gmrt. (19 >3 A.LJ 307). Sub-section 
(2) allows of provision being made in an arbitration agreement for 
enlargement of time for making the award where ail the parties 
consent to such enlargement The provision in an arbitrati an agree¬ 
ment that the arbitrator is at liberty to extend the time for in i kin* 
his award by endorsement on t le back of the agreement cannot be 
given effect to in view of the proviuon of the section. (Bar indr a 
v. Bam , 54 C.VV.N. 796). In other words, a clause in the arbitration 
agreement empowering that arbitrator to extend time by miking an 
endorsement is not sufficient. 


In Kuppaswami v. Anantharamier, A.I.R. 1943 Mad. Id, an 
arbitration agreement provided that the arbitration would’ be 
completed within one month from its date subject to the extension 
of time not exceeding six weeks thereafter if all the arbitrators 
passed a resolution to that effect. The arbitrators passed an a vard 
after expiry of one month prescribed without any resolution by 
them extending the time for making the award. The Madras Hi^h 
Court held that the award was invalid as it was made after the pre¬ 
scribed period without any resolution. Even assuming that such 
resolution extending the time was passed by them, there was no 
agreement by the parties consenting to such extension and there¬ 
fore time could not be legally enlarged by reason of section 


an 


29. Interest on award.— Where and in so 
award is for the payment of money, the Court 



far as 
miy in 
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the decree order interest, from the date of decree at such 
rate as the Court deems reasonable, to be paid on the 
principal sum as adjudged by the award and confirmed by’ 
the decree. 

Comment 

The section makes necessary provisions as to interest when the' 
award makes no provision therefor. It has authorised the Court to 
allow reasonable rate of interest, where the award is for payment, 
of money, not from the date of the award but from the date of t}ie? 
decree. The rate of interest from the date of the decree to the date' 
of payment is in the discretion of the Court. Rate of interest is a- 
matter to be decided on the facts of each case. Grant of interest is- 
a matter within the discretion of the Court. Ordinarily 6 p. c.. 
interest should be granted. (A.I.R. 1933 Lah. 780). 

Where claim for interest was not a matter referred to arbitra¬ 
tion and any of the parties pressed his claim for interest for the 
first time before the arbitrator, the award allowing interest is with¬ 
out jurisdiction. (Union of India v. Prem Chand , A.I.R. 1951' 
Pat. 201). 

The expression “principal sum” means the amount originally' 
advanced or the total amount including interest upto the date of 
the suit or award found due. As an award need not give details* 
of the amount found due, the expression seems to refer to the? 
amount decreed. 

30. Grounds for setting aside award. —An award! 
shall not be set aside except on one or more of the. 
following grounds, namely : 

(a) that an arbitrator or umpire has misconducted 
himself or the proceedings ; 

(b) that an award has been made after the issue 
of an order by the Court superseding the arbitration or 
after arbitration proceedings have become invalid under 
section 35; 

(c) that an award has been improperly procured or 
is otherwise invalid. 
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Comment 

Scope and Object of the section.—An arbitration award can¬ 
not be upset except on the specific grounds mentioned in section 30. 
If this is not done, the award cannot be avoided by raising a plea 
that it has become infructuous. (Pertap v. Beotian , 1940 R. D. 20 ; 
1940 A. W. R. (B. R.) 16). 

No court will review the arbitrator’s conclusions or findings 
if he has acted within his authority and according to the principles 
of justice and bahaved fairly to all parties, and where there is no 
legal misconduct. (Dwarka Nath v. Kedar Nath, 6 B. L. R. (Pat.) 
56 ; A. I. R. 1951 Pat. 448). An arbitration, in substance, ousts 
the jurisdiction of the Court except for the purpose of controlling 
the arbitrators and preventing misconduct and for regulating the 
procedure after the award. So far as the hearing of the merits 
is concernei and the decision contained in the award, the Court 
has nothing to say, good, bad or indifferent. It has no right to 
review it or to consider it. (.Dehidas v. Keshava , A. I. R. 1945 All. 
424). 


. I- 1 } an application under section 30, the Court cannot make 
sifting investigation of proceedings before arbitrators, unless it is 
shown that the award is bad on the face of it. ( Gulzari Lai v. Bust , A. 
I. R. 1953 Cal. 621). The Court should not set aside awards where 
the. parties have agreed to abide by the decision of a tribunal of 
their own selection, unless there lias been something radically wrong 
and vicious in the proceedings. (Iiarphool v. Prabhu , A. I. R. 1950 
. P. 2t6 : 52 P. L. R. 128). It is not open to the Court to interfere 
with an award on the ground that the arbitrators were mistaken 
m awarding damages for breach of contract on a wrong basis, where 
the error does not appear on the face of the award. (Tularam v. 
Buasroy , C. L. J. 164). It is not necessary for the arbitrators 
to exhaustively give reasons for the conclusions arrived at by him 
or to give his findings on the issues raised in the case. His award 
vmII be a perfectly valid and good award, provided he has given a 
clear decision of the case. Where, on the face of it, the award 

is very vague and it is difficult to know what his findings actually 

are, the award is not a decision of the case at all. Further if the 
award does the very thing which the parties wished to avoid, 
namely, going to a court ol law and bearing expenses of protracted 

, * _ i i ^ , . ts t . .e \ er\ purpose of arbitra- 

lion by throwing the parties back to the very position from which 
ley wanted to escape. I he delect in the award is a vital one and 
goes to the root of the award given by him and the award must, 
therefore, be treated as “ otherwise invalid". (Ishwa, Dsi v. Ch ddu 
A. I. R. 1952 All. HOC : 19o2 A. L. J. 403) 
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An award cannot be set aside on the ground that the decision 
of the Court possibly would have been otherwise. (Ram Chand v. 
Atma Ram , A. 1. R. 1952 Ajmer 6). 

Section 30 vests in the Court a discretion to set aside an award 
if misconduct on the part ot the arbitrators is shown or if it is 
shown that the award was improperly procured, and it is not 
competent for the parties by agreement to oust this jurisdiction if 
they desire to enforce the award under the Act. (Hurdwary v. 
Ahfned, 1 I. C. 371 ; 13 G. W. N. 63 ; Naraindas v. Kewalram , 11 
S. L. R. 43). But before setting an award aside, a court should 
make full enquiry into the objections raised against the award. 
(Senuk v. Oree , 2 N. VV. P. 241). This section does not provide for 
the Court setting aside an award in part only. {Mahomed v. Azim, 
1939 A. M. L. J. 15 ; but see Badri v. Chamsa , A. I.R. 1937 Pat. 
183 ; 15 Pat. 579; 163 I. C. 115 where it was held that separable 
part if bad can be set aside). 


The object of section 30 is to give finality to a decree passed 
in accordance with the decision of the arbitrator. If the pary 
concerned fails to impeach the award before the Court making the 
i cf crence or if his objection to the validity of the award is diallowed 
and a decree is passed in accordance therewith, the award becomes 
final and the decree passed upon it is not open to appeal or revision. 
(Rufi Narain v. Nundrani , 152 I. C. 99 ; 11 O. W. N. 1203 ; Isrihai 
\\ Parlbai, 121 I. G. 164 ; A. I. R. 1930 Sind 195; Dacca Co-operative 
v. Dacca Co operative , A. I. R. 1938 Cal. 327). 

At whose instance award can be set aside.—The court 

usually declines to set aside an award at the instance of a party 

who has not suffered any injury by the error. ( Narsingh Narain 

Singh v. Ajodhya Prasad Singh , [1912] 15 Cal. L. J. 110 at p. 113 : 

16 Cal. W. N. 256 ; Union of India v. Jai Narain Misra t A.I.R. 1970 
S. C. 753). 


Incomplete award.—It is 

ing certain basic positions :— 


necessary to c 


II 


phasise the follow* 


1. A Court should approach an award with a desire to 
support it if that is reasonably possible, rather than to 
destroy it by calling it illegal. 

2. Unless the reference to arbitration specifically so 
requires, the arbitrator is not bound to deal with each 
claim or matter separately, but can deliver a consoli¬ 
dated award. Unless specifically required, an award 
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need not formally express the decision of the arbitra¬ 
tor or each matter of difference. 

3. Unless the contrary appears, the Court will presume 
that the award disposes finally of all the matters in 
difference. 

4. Where an award is made do praeyyitssis , the presump¬ 
tion is that the arbitrator intended to dispose finally 
of all the matters in difference, and his award will 
be held final if, by any intendment, it can be made so. 
(Stnt . Santa Sila Dovi v. Dhirendra Nath Son, A. I. R. 
1963 S. C. 1677 : 1964 S. C. D. 156). 

Therefore, it is now well settled that if the award is silent 
on a particular item of dispute, the claim in respect thereof should 
be taken as rejected by the arbitrator. (Roshan Lai Bndh Prakash 
Sethi & Co. v. State of famyyiu & Kashmir, A. I. R. 1975 J. & K. 
46). 


Clause ( a ) 

Misconduct.—An award can be set aside on the ground 
that an arbitrator or umpire has misconducted himself or the pro¬ 
ceedings. The word “misconduct” as used with reference to arbi- 
ration dees not necessarily or at all imply anything in the nature 
of fraud. It certainly may include cases where the arbitrator has 
failed to perform the essential duties which are cast upon him as 
an arbitrator as lie is occupying a quasi-judicial position. The 
term “misconduct” has in the legal sense a wider significance than 
personal misbehaviour. The term “misconduct” simply means 
legal misconduct. 

“Legal misconduct” means misconduct in the judicial sense 
of the word and not from a moral point of view and means some 
honest though erroneous breach of duty causing a miscarriage of 
justice. The word “misconduct” does not necessarily imply moral 
turpitude but it includes neglect of duties and responsibilities of 
the arbitrators and of what courts of justice expect from them 
before allowing finality to their awards. 

Misconduct under Section 30 (a) has not a connotation of 
moral lapse. It comprises legal misconduct which is complete if 
the Arbitrator, on the face of the award, arrives— 

1 . at an inconsistent conclusion even on his own finding 
or 



182 


THE ABBITBATION ACT 


2 . 


AmuiitAIJ.UK AUT [S, 30 

at ? ^ ec * s * on by ignoring very material documents 
which throw abundant light on the controversy to help 
a just and fair decision. (K. P. Poulose v. State of 
Kerala , A. I. R. 1975 S. C. 1259). 

It is difficult to give any exact definition of what amounts ta 
misconduct on the part of the arbitrators. The expression appears 

5 of .7 1 ^ e . lmport because if, on the one hand, it does not 
necessarily bring or include misconduct of a fraudulent or improper 
naracter, it does include action on the part of the arbitrator which 

i °?, * e tace t opposed to rational or reasonable principles that 
hould govern the procedure. Misconduct is a question of fact in 
each case and has to be ascertained from the facts of the entire 
arbitration proceedings. The principle enunciated by the authori¬ 
ties is that when an arbitrator in arriving at the decision was 
influenced by secret enquiry of the case made by him after record¬ 
ing the evidence and by the opinion of third persons about the 
merits of the case, his conduct would amount to judicial miscon- 
ciuct. ut the principle of law does not include the case where an 
ar itrator is selected because of his personal knowledge or where 
the parties who are sui juris agree to a reference that the arbitrator 
13 ecide the dispute on his own knowledge or without evidence* 

. ,. .^ n ar bitrator, though not bound by the technical web of 
ju lcial procedure and rules of evidence, must hear the parties and, 
ii requested, their witnesses, unless he is absolved therefrom by the 
terms of the submission and must apply his mind to the points in 
ispute and decide it according to the ordinary rules of justice, 
equity and good conscience. The failure to hear the parties and 
their witnesses, unless absolved by the terms of the submission, 
amounts to misconduct on the part of the arbitrator. (Ala Hnine 
Le v. Ala Nyein Bwin, 162 I. G. 772 ; A. I. R. 1936 Rang. 191). 

The following are some of the instances which amount to mis¬ 
conduct of the arbitrator or of the arbitration proceedings : 

.1* Legal misconduct ensues where the arbitrator’s procedure 
is so irregular as to be opposed to the principles of natural justice. 

2. A mishandling of the arbitration as is likely to amount to 
some substantial displacement of the ordinary rules of justice does 

amount to misconduct. 


3. Failure to give a reasonable opportunity to a party of being 
heard amounts to misconduct on the part of an arbitrator. Such 
misconduct when there is no imputation of dishonesty is technical 
misconduct and not moral misconduct and the Court can, in exer¬ 
cise of its discretion, remit the award to him for consideration. 
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4. The mistake as a matter of carelessness is so gross as t“ 
amount, though not in a moral point of view yet m a judical sens 
of that word, to misconduct on the part of the arbitrator. 

Change of previous intention by arbitrator before the a a a 
vis made is not misconduct. 

Where, in an arbitration under section 21 of the 
Act, the arbitrator took statements irom each ot t ie par 1 . 

absence of the other and made an award, the Supreme. . . 

held that it is one of the elementary principles of the a^ mini ^ 
of justice, whether by courts or by arbitration Y a „ 

•merchants, that a party should not be allowed to use any 

whatsoever to influence the mind of toe judge or ar itra or, 1 
means are not known to and capable ot being met an resi . , 

the other party. Therefore, the arbitrator was gui ty o ? 
misconduct and this was sufficient to vitiate the award, lrre^p- 

of the fact whether this misconduct had caused prejuc ice 

one. {JPayyavula Vcngatnma v. Payyavuia Kssannd, A. . 

S. G. 21 (1953) (1) S. G. R. 119 ; 1953 A. L. J. 73). 

In an Allahabad case, the applicant and the two opposites P^jues 
were the sons of one Ajodhya, and Rajrani was the wi< J , 
Ajodhya. Ajodhya was possessed of movable and. immo, . - 
property which passed to his three sons and ins wi ow o' * 

death of Ajodhya. Shortly after the death cf Ajodhya, ho v ’ 

disputes arose with regard to the joint property anc t P 

ultimately appointed one Mohan, an Advocate, who was < . 

of Ajodhya, as arbitrator, and an agreement was executed °n *‘; 
*1940. Thereafter xMohan entered upon the reference and meeting 
were held from time to time, extending over several years, ' 
were attended by the parties. No award was, however, m\ 

quite a number of years till on 12-12-1949 a notice was served by 
the opposite party upon Mohan asking him not to procee w 
arbitration and intimating that he would not to boun y i 
made thereafter. Mohan, however, proceeded with the writ g 
of the award and made an award on 25-10-1950 which was du ) 

- registered in the office of the Sub-Registrar. 

An application for filing the award was made on 17-4-51 and 
objections to the award were filed by the opposite party on 4- ^ 

Before the reply to the objections was filed, an application tor ex¬ 
tension of time for making the award was made by the opposite 
parties. The Court extended the time, heard the objection* and 
ismissed them. The award was then made a rule of the Court. 




It has been held by the Allahabad High Court that it is not 
open to this Court to go into the grounds which were taken into 
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consideration by the arbitrator in partitioning the property. It is* 
always open to an arbitrator to compensate one party by award¬ 
ing him compensation if he finds that immovable property can. 
not be properly divided without inconvenience to them. If the* 
arbitrator had the right to award compensation in lieu of property, 
his conduct cannot be said to be illegal nor does such a course of 

conduct amount to illegal misconduct. (See Bhagwan Din Gupta v. 
Btsheshwar Nath , 1958 A. L. J. 307). 


Setting aside of award made out of time.—It was held by 

the Patna High Court that— 


(a) Under the Arbitration Act, an award made beyond time* 

can never be held to be invalid or void merely on this 
account. 


The Court has power under Section 28 to extend the time 
even after the making of the award. The arbitrator has no such 
power, and even the parties in view of the provision of law con¬ 
tained in section 28 (2), cannot confer such power on the arbitra¬ 
tor alone. 


The parties, however in a case of arbitration without the 
intervention of the Court, have still got a right to enlarge the time, 
for making the award by their fresh written agreement. 

(b) Therefore, if— 

(i) an award is made beyond the time fixed or extended by 
the court or by the parties ; and 

(ii) inspite of the fact that one of the parties objected to the 

proceeding before the arbitrator going beyond the time 
fixed or took part in it under protest, 

the award may be liable to be set aside under Section 3C" 
under clause (a) on the ground that the arbitrator misconducted 
himself of the proceeding or under clause (c) of section 30 on the 
ground that the award is otherwise invalid. (M/s. Bokaro & Ramgur 
Ltd. v. Dr. Prasun Kumar Banerjee , A. I. R. 1968 Pat. 150 (F. B ) 

I. L. R. 46 Pat. 1259; 1968 B. L. J. R. 240). 


Clause (b) 

Supersession of arbitration by court. —See comment under 
Section 19. 


Clause (<?) 

Scope :—Section 30, clause fc) states that an award shall: 
not be set aside except on the ground that an award has beer*. 
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improperly procured or is otherwise invalid. In other words, 
where an award has been improperly procured or is otherwise 
invalid, the award can be set aside. 

Award improperly procured. —An award will be set aside 
if it is procured improperly. The expression ‘ a ward improperly 
procured” has been adopted from section 14 of the Arbitration Act, 
1889, in lieu of the expression “corruption, fraudulent concealment 
wifully misleading or deceiving the arbitrators or umpire.” This 
change in the language is not‘material ; and corruption, fraudulent 
concealment, wilfully misleading and deceiving the arbitrators or 
umpire, if proved, will vitiate the award. 

It has been held in the case Shephard v. Brand, (1734) 2 Barnarc 
463 that where the arbitrators take money from one side, although 
in payment of their charges and expenses, this is sufficient to set 
aside the award. In the case In re Kenworthy and the Queen Insurance 
(1893) 9 T. L. R. 181, the above case was distinguished. 

Treating the arbitrator may be a form of procurement or ma\ 
amount to a mere indiscretion, and the Court will not, it would 
seem, set aside the award on that ground unless either there was 
an intention to corrupt or influence the arbitrator or he was, in fact, 
corrupted or influenced. ( Russell , 13th Edition, page 185). Sir G. 
jcssel, M. R., said in Malmesbury Kailway Co. v. Buddo , 45 L.J. Ch. 
271 that the Court has jurisdiction to set aside an arbitration on the 
ground of corruption subsequently proved. 

It has been held by the Calcutta High Court that where 
arbitrators take money from one of the parties singly as lees for 
charges or anything else before making the award, this is sufficient 
cause to set aside the award. ( Akshoy Kumar Nandy v. S. C. Dass 
A. I. R. 1935 Cal. 35* : 38 C. W. N. 784 : 159 I. C. 165). In this 
case, it was observed : 

“It is imperative that the arbitrators should always scrupulously 
avoid any course of action which even remotely bears the comple- 
xion of thus having put themselves into a position where it might be 
said against them that they had received a pecuniary inducement 
which might have had some effect on their determination of the 
matters admitted to their adjudication.” 

But where the arbitrators take money as fees from one of the 
parties and it is done by way of mutual arrangement between the: 
contending parties, the award is not vitiated by reason of any mis¬ 
conduct on the part of the arbitrators, {ibid). 

An award is improperly made when it is made by collusion osr 
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<189°l)T q Ch nC 558) 3 bribe ' ” Whitle y and Robert’s Arbitration , 

An agreement between the parties to a building contract that 
^ne valuauons, certificates, orders and awards of the architect shall 
. . hnal and binding and shall not be set aside or attempted to be set 
aside cm any insinuation of fraud, collusion or confederacy, is, in 

a se “ ce °f fraud on the part of either party, a valid agree¬ 
ment and not void as being against public policy. It is competent 
ior the parties to agree that the question of fraud on the part of the 

be raised by either of them. (Tullis v. Jacson, 

6 Lih. 441;. 

f r> ^ t i? e case PrintMg a nd Numerical Registering Co. v. Sampson , 
L * R. 19 Eq. 462, Sir G. Jcssel, M. R. observed i 


f there is one thing which more than another public policy 
S 11 \ S t ^ iat nien .°l full age and competent understanding 
l if lave utmost liberty of contracting, and that their contract 
. ff 1 entere< ^ lnto freely and voluntarily shall be held secred and 
J ia e en f°rced by courts of justice. Therefore, you have this 

paramount public policy to consider—that you are not lightly to 
interfere with this freedom of contract.” 

Fraud or dishonesty on the part of arbitrator is not sufficient 
Vl t ] ate his award as a nullity. Such conduct amounts to miscon- 
uct and may afford good cause for a competent court to set aside 
*be award. (. Khanchand v. Kadumal , 15 I. G. 819 ; 5 S. L. R. 240). 


In Amamath v. Eichholz , A. I. R. 1932 Lah. 378 : 33 P. L. R. 
3bo : 137 r. C. 846, it has been held that the words “an arbitration 
nas been improperly procured” include the case of an arbitrator 
who has been illegally and improperly appointed. The jurisdiction 
of the Court is not ousted by an arbitration clause in a written 
agreement. The position of the defendant after institution of the 
l uit ls that he can either sue for damages for breach of contract to 
.refer or indirectly enforce specific performance of the contract by 
obtaining an order staying the proceedings under section 34. But 
.he must not, after suit and before stay of proceedings, attempt to 
oust the jurisdiction of the Court by appointing arbitrators. If 
he does so and an award is made, he would be guilty of impro- 
:? e rly obtaining an award within the meaning of section 30 of the 
<Arbitration Act, 1940. (Sawyer v. Louis Dreyfus , 29 I. C. 504 ; 7 
k* R. 1). Where an agreement for reference to arbitration is 
..impeached in a suit, an injunction may be issued to stay arbitration 
^proceedings. Where an injunction is issued to restrain arbitrators 
s'Tom proceeding, their award, if they ignored the injunction, will 



S. 30 ] 


GENERAL 


187 


1 >c considered to have been procured improperly. ( Macdonald v. 

1 George Emden . 4 S. L. R. 137 ; 9 I. C. 707). 

One of the parties to an arbitration agreement is entitled to 
apply to have the award set aside (or not enforced) on the ground 
that it had been improperly procured on account of want of 
jurisdiction in the arbitrators. (People's Bank v. Kanahaya Lai , 
A. I. R. Iy35 Lah. 602 ; 16 Lah. 1000). Where the parties to the 
reference clothe the arbitrators with authority to make one award 
concerning all of them and they act within the four corners of that 
authority, it is not open to some of the parties to contend that the 
arbitrators have misconducted themselves in making one award. 
In such a case, neither the arbitration nor the award is improperly 
procured. (Dattaram v. Harjimal , A. I. R. 1930 Sind 170 ; 121 I. G. 
161 ; 24 S. L. R. 145). An application under section 30 of the 
Arbitration Act is not maintainable on the ground that there was 
aio valid reference or no reference at all and consequently the 
.arbitrators had no jurisdiction to make the award. The proper 
•application to make in such a case will be an application under 
Sec. 33. The award in such a case cannot be said to be “otherwise 
invalid” or “improperly procured”. (Shah & Co. v. Ishwar Singh , 
,A.I. R. 1954 Gal. 164) According to this Calcutta view, the 
question as to whether or not the arbitrators who made the award 
had any authority to proceed with the arbitration cannot be gone 
Into in an application under Sec. 30 and the award cannot be set 
aside on that ground. 

Or otherwise invalid.—An award made otherwise than in 
accordance with the authority conferred on the arbitrators is an 
award which is “otherwise invalid” and may accordingly be set 
aside by the Court. (Pam Pratap v. Durga Prasad , 92 i. C. 633 j 
A. I. R. 1925 P. C. 293 ; 24 A. L. J. 13 ; 53 I. A. 1). The grounds 
of invalidity of an award contemplated in clause (c) of Sec. 30 refer 
to matters which apparently go to the root of the award and matters 
which merely pertain to procedure and have not been agitated 
before the arbitrator are covered by it. (Sardar Singh v. Nawal 

Kishore , 40 P. L. R. 972 , A. I. R. 1938 Lah. 604). Section 30 (c) is 
wide enough to cover an award which is sought to be challenged on 
the ground that the subject-matter of the reference was not capable 
of being referred to arbitration. (Musafir v. Mohammad Roysul , A. I. 
R. 1950 Assam 114). In the case Penn Kojiduw. Balasuhramania 9 
A. I. R. 1949 Mad. 559, Mack, J. observed : 

“No hard and fast rule can be laid down as to the type of 
cases in which an award may be remitted under section 16 (c) or set 
.aside under section 30 (c).” 
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The expression in clause (c) of section 30 “or is otherwise- 
invalid in not ejusdem generis. It extends the jurisdiction of the- 
. urt to set aside an award on grounds other than those mentioned 

^ and of Sec ’ 30 - (Savkur V Amrit Lai, A. I. R. 
1954 Bom. 293). So the expression “otherwise invalid” should 
not be read ejusdem generis with the grounds given in the preceding 
clauses but is wide enough to embrace all grounds of attack 
regarding the validity of an award. ( Arjnna v. Nakula Chowdkury 
A. I. R. 1953 Orissa 75 ; 19 Cutt. L. T. 135). 


Instances of “otherwise invalid”,—An award which does 
not decide all matters in dispute is invalid and cannot be filed and 
enforced. (Gaja Sinha v. Suraj Ali , A. I. R. a 951) Hyd. 887 • A. I. 
R. 1952 Hyd. 46;. 


Where some of the properties included in arbitration was 
filed by a person benami for the joint family and the division of 
the arbitrators required that person to make a conveyance in favour 
of all the p rties in the reference, the mere fact that a person was not 
a party in the reference did not vitiate the award. (Ramtaran v. 
Adhar, 91 C. L J. 287 ; A. I. P. 1953 Cal. 646). 


In preliminary decree in a partition suit, the defendant was 
not mane liable (or general accounting but only for money traced 
into his hands and not spent for family purpose. Reference was 
made to arbitrators subsequent to the decree. Final award directed 
the defendant to pay on account of mismanagement. The interim 
award contained finding of mismanagement signed by the defen- 
^ 'Y as held that the final award did not contravene findings 
Court in preliminary decree. It was further held that the 
defendants consented to award and cannot challenge it. (Chidam- 
baran v. Suhramanian , A I.R. 1Q53 Mad. 492 ; (1952) 2 M. L. J. 524). 
In a dispute relating to partition of joint family property, the* 
arbitrators appointed to effect division made defendants liable for 
taxes unul account were taken and directed the defendants to 
execute indemnity bond in respect of liability. It was held that 
the arbitrator did not exceed his authority, {ibid). The arbitrator 
dismissed the entire claim of the plaintiff although the defendant 
admitted before him a part of the claim. It was held that the 
award could not be set aside. The mistake was due to inadvertence 
and was made honestly. There was nothing to infer misconduct 
on the part of the arbitrator. {Rajnarain Misra v. Union of India t 91 
G. L. f. 145). Where arbitrators awarded damages for breach of 
contract considering several facts of the case, award cannot be set 
aside on the ground that prima facie the damages voilated certain*- 
principles. {Gutzarilal v. Busi , A. I. R. 1953 Cal. 621). 
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Objection as to validity of reference. —There was a conflict 
of judicial opinion on this subject. The Calcutta High Court in the 
case Durga Charan v. Debendra Nath , A. I. R. 1931 Cal. 109 : 34 G. 
'W. N. 813 : 130 I. C. 137 held that the ground of objection which 
challenges the validity of the order of reference is no ground which 
may be put forward under paragraph 15 of the Second Schedule. 
Mitter, J. observed in this case : 

<: An examination of clause (c), sub-para. 1 of para. 15 will show 
that the awards, “or being otherwise invalid’* must refer to invalidity 
of the kind referred to in preceding sentences of the said clause, as 
for instance, of the award having been made after the issue of an 
order by the Court superseding the arbitration and proceeding with 
the suit or after the expiration of the period allowed by the Court. 
It has been pointed out by Sir Lancelot Sanderson, J., that all the 
grounds for setting aside the award mentioned in para. 15 show 
that the Act contemplates in the first instance a valid reference. 
(Duli Chand v. Mamuji Alusaji , 41 I. C. 295).” 

In the Calcutta case Golnur Bihi v. Abdul Samad , A. I. R. 1931 

Cal. 211 : 52 C. L. J. 29d : 130 I. C. 209 : 58 Cal. 628, Mukherjee, 
J. observed : 

‘The matter upon which I must fully concur with my learned 
brother, Mitter, J. is the meaning that he has placed upon the 
expression ‘or being otherwise invalid’ in clause (c), sub-para. 1, 
para. 15. He has held that tlie words mat refer to invalidity of the 

kind referred to in the preceding sentences of the said clause_ 

..When the provision begins with the restrictive words ‘but 

no award shall be set aside except on one of the following grounds’ 
to hold that the words ‘or being otherwise invalid’ may )ec in any 
ground of invalidity, in my judgment would be entirely wrong. I 
would, therefore, respectfully dissent from such decisions as have 
taken a contrary view. A ground of objection which challenges 
the validity of the reference, is not a ground which may be put 
forward when under para. 15, the Court is asked to sec aside the 
award ; the objections to be taken at the stage are objections to 
the proceedings as were had before the arbitrators. I am of opi¬ 
nion that the Legislature has deliberately restricted para. 15 in this 
way, leaving to the parties to challenge the reference, which is an 
order of the Court and not act of the arbitrator, by appropriate 
proceedings. It is true that those proceedings are njt specifically 
defined in the Code, but the fact that no appeal is allowed from the 
decree by no means suggests that there are no other means available 
to an aggrieved party to get the order of reference quashed. Two 
such means may at once be pointed out by -way of an application 
for review or by way of revision.” 
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wj ® ut * h f ^ cci sions of the Allahabad, Lahore, Rangoon and! 
Bombay High Courts and other Courts have taken contrary view-, 
rhey have held that the words “otherwise invalid” in para. 15-» 

clause (1), sub-clause (c), Schedule II, Civil Procedure Code* 
include invalidity of one kind. 


o- i * n case Kishan Chand v. Takhitram A, I. R. 103 <^ 

fef D e d 2 H If V m‘r 24 L 1 - L - R - (1940) Kar - 22 < FB )> the question 

ref erred to the Full Bench was whether it is open to the trial court- 
in considering objections to an award under para. 15 of the Scheduler 
atoresaid to consider and decide objections raised as to the validity* 

of the reference. In answering the question in the affirmative:, 
JJavis, Judicial Commissioner, 'observed i 


The applicant’s case maybe summarized in the argument? 
that the words ‘or being otherwise invalid* must be construed on the: 
principle of ejusdem generis , and the learned abvocate relies strongly 
on the ruling of the Calcutta High Court in Golnur Bibi v. Abduti 
atnad, A. I. R. 1931 Cal 211. Mr. Justice Mukherjee in that case 
was of opinion that the words ‘or being otherwise invalid* must be 
construed ejusdem generis, and that this construction prevented the? 
trial court from considering and deciding under para. 15 the ques¬ 
tions relating to the validity of the reference which were not ques- 
tions which could be argued or considered under that paragraphs 
I his judgment is not a very satisfactory judgment.” 


^ an S°on case, U Sein Winv. Central Plumbing , A. I. R t . 

1935 Rang. 94 ; 156 I. C. 414 ; 12 Rang. 675, Page, C. J., said at. 
page 685 : 


“In Durga Charan Debnath v. Gangadhar Deb Nath , A. I. R. 1931. 
Cal. 109 and in Golnur Bibi v. Abdul Samad , it was held that the. 
words ‘‘or being otherwise invalid’* in para. 15 (1) (c) of Schedule 
2 must be construed ejusdem generis with the two preceding grounds- 
of invalidity set out in para. 15 (1) (c). I am not confident, how*- 

ever, that it could be held that these two grounds form a genus. 

To my mind it is clear beyond doubt or controversy that the legis¬ 
lature by inserting the words in that para, intended and provided, 
that every ground upon which the validity of the award in law* 
could be challenged should fall within the ambit of para. 15 (1) of 

Schedule 2 and could be lelied on as a ground for setting aside the. 
award.” 


In Rala Ram Walaiti Ram v. Bansi Lai Jagannatk , A. I. R. 1932' 
Lah. 239 ; 136 I. C. 11, Shadi Lai, C. J. said : 

‘‘The doctrine of ejusdem gen eris cannot, in my opinion, be- 
invoked to restrict tl e lull and natural meaning of the phrase ox> 
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being otherwise invalid’. Ordinarily, a general word receives its 
natural meaning, but general word which follows particular and 
specific words of the same nature as itself, may take its meaning 
from them and may be presumed to be restricted to the same genus 
as those words. It is, however, clear that this rule of construction 
is used only for the purpose of ascertaining the intention of the 
legislature and, as observed by Maxwell in his book Interpretation of 
Statutes , Edition 7 at p. 288, the restricted meaning which pri¬ 
marily attaches to the general word in such circumstances is 
rejected when there are adequate grounds to show that it has not 
been used in the limited order of ideas to which its predecessor 
belong. If it can be seen from a wider inspection of the scope of 
the legislation that the general words, notwithstanding that they 
follow particular words, are nevertheless to be construed generally, 
effect must be given to the intention of the legislature as gathered 
from the larger survey.” 

So the words ‘or otherwise invalid’ are comprehensive 
enough to include all kinds of objection including one regarding 
the validity of reference. (Madho Ram v. Sita Ram , A. I. R. 193 c 
Lah. 69 ; 183 I. G. 79). 

The Allahabad High Court has expressed conflicting opinions 
as to whether the words ‘being otherwise invalid’ should be 
construed ejusdetn generis . In Kanahaya v. Jagannath , A. I. R. 1921 
All. 16 and Harichand v. India , A. I. R. 1934 All. 95, the Allahabad 
High Court has held that an objection to the validity of reference 
was not an objection within the terms of para. 15 of the Second 
Schedule. 

But in a Full Bench decision Mariam v. Amina , A. I. R. 1937 
All. 65 ; 167 1. G. 99 ; 1936 A. L. J. 1333 (F. B.), the Allahabad 
High Court has taken a contrary view and the majority of the 
Judges held that an objection to the validity of the reference to 
arbitration on the ground that the reference was illegal (because of 
the absence of leave) falls within the purview of para. 15, schedule 
2, Civil Procedure Code. In this case Iqbal Ahmad, J., observed ; 

“I cannot assent to the proposition that the words ‘or being 
otherwise invalid’ in clause (c) of para. 15 do not refer to the 
invalidity of the kind referred to in preceding sentences of the said 
clause and embrace an objection which challenges the validity of 

the order of reference itself.In any case it appears fairly clear tc 

me that those words have reference to the invalidity of the award 

itself as distinct from some invalidity attaching to the Procedure 

of the Court.” 
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This minority view of Sir Iqbal Ahmad. J., has been approved 
by their Lordships of the Privy Council in the case Chhabba Lai v. 
..Kallu, 73 I. A. 52; 223 I. C. 567 ; 1946 A. L. J. 254 ; A. I. R. 1946 
P. C. 72. The Privy Council pointed out in this case that an award 
on a reference made in a suit presupposes a valid reference on 
which an award has been made and if there is no valid reference, 
the purported award is a nullity and can be challenged in any 
appropriate proceeding (say, in a proceeding under section 33). 

So all the previous decisions on para. 15 (c) of Schedule II of 
the Civil Procedure Code in contravention of the interpretation 
given by Iqbal Ahmad, J., in A. I. R. 1937 All. 65 (F.B ) have been 
overruled by the Privy Council in A. I. R. 1946 P. C. 72. 

The High Court of Assam has held that the phrase ‘otherwise 
invalid’ includes all kinds of invalidity. According to it, section 
30(c) is wide enough to cover an award which is sought to be 
challenged on the ground that tlie subject-matter of the reference 
was not capable of being referred to arbitration. (Alusafir v. Aid. 
Roysnl. A. I. R. 1950 Assam 114). The Bombay High Court has 
also held that the phrase in para. 15, clause (1) sub-clause (c). 
Schedule II, Code of Civil Procedure, includes invalidity of any 
kind. (Sarknr v. Amrit , A. I. R. 1954 Bom. 293). 

According to the Madras High Court, an award that is in¬ 
valid under the law governing minors, as where it is passed on a 
reference out of court without the minor being duly represented, 
comes within the expression ‘or otherwise invalid* in para. 15 (c) of 
Schedule II, and the Court can, for that reason, set aside the award 
[Lakshmi Narayan v. Ramchandra , 45 I. C. 763 ; 34 M. L. j. 71). 

According to the Patna High Court, paras. 14 and 15 of the 
Second Schedule of the Code enable the Court to which an award 
is submitted to reference to give effect to the award if, in its 
opinion, it is either void or invalid or illegal. ( Radhey Lai v. Kanhai 
Lai , 18 Pat. 193 I A. I. R. 1 939 Pat. 526). 

The Calcutta High Court has recently .held in Shah & Co. v. 
Ishwar Singh , A. I. R. 1954 Cal. 164 that an application under 
section 30 is not maintainable on the ground that there was no valid 
reference or no reference at all and consequently the arbitrators 
had no jurisdiction to make the award. The proper application 
in such a case is an application under section 33. The award in 
such a case cannot be said to be ‘otherwise invalid* or ‘improperly 
procured.’ 

It should be remembered that para. 15 of the Schedule II of 
the Code corresponds to section 30 of the Indian Arbitration Act. 
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Perversity as a ground for setting aside award. —In a suit 
for partition, the story of the plaintiff and one of the defendants 
that there was only a partial partition before and tbe property in 
dispute remained a joint family property. The other defendant 
claimed that there had been a complete partition and the property 
in dispute was his self-acquired property and that there was nothing 
to show that the arbitrators have personal knowledge of the matter 
and even if they had, the arbitration agreement did not authorise 
them to make an award on their personal knowledge. It was held 
that it was open to them, on consideration of the evidence before 
them, to accept either the story of the plaintiff and the defendant 
or that of a complete partition as pleaded by the other defendant, 
and their award was not liable to be set aside on the ground of the 
award being perverse. (Tika Ram v. Hans Raj , I. L. R. (1954) Nag. 
589 ; \. 1 . R. 1954 Nag. 241). 

Error of law apparent on face of award. —It is well-settled 
'that an award of an arbitrator, being a decision of a domestic tribu¬ 
nal chosen by the parties, is binding upon them and cannot be 
set aside unless it suffers from an error of law apparent on the face 
of it. 


It was stated by the Privy Council in the case of Ckampsey 
■Bhara & Co. v. Jivraj Balloo Spinning & 'Weaving Co. L J ci A. I. R. 
1923 P. C. 66 : 50 l. A. 324, that an error in law on the face of the 
award means that you can find in the award, or in the document 
actually incorporated thereto, as, for instance, a note appended by 
•the arbitrator stating the reasons for his judgment, some legal pro¬ 
position which is the basis of the award and which, you can say, is 
•erroneous. {See also Alopi Prashad & Sons Ltd. v. Union of India , 
A. I. R. 1960 S. C. 588 : (1960) 2 S. C. R. 793). 


The award of the arbitrator is ordinarily final and conclusive, 
■unless a contrary intention is disclosed by the agreement. The 
award is the decision of a domestic tribunal chosen by the parties, 
and the civil courts which are entrusted with the power to facilitate 
arbitration and to effectuate the awards,* cannot exercise appellate 
powers over the decision (wrong or right). The decision is oinding 
if it is reached fairly after giving adequate [opportunity to the par¬ 
ties to place their grievances in the manner provided by the arbitra¬ 
tion agreement. But it is firmly established that an award is bad 
on the ground of error of law on the face ;of it when, in the award 
itself or in a document actually incorporated in it, there is found 
^ome legal proposition which is the basis of the award and which is 
erroneous. (Union of India v. Rallia Ram . A. I. R. 1963 S. C 1635 ; 

13 
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(1964) 3 S. C. R. 164 ; State of Jammu and Kashmir v.M/s. Teeratfc. 
Ram Ahuja Private Ltd., A. I. R. 1971 J. & K. 97). 


The Court cannot review the award and correct any mistake- 
in the adjudication, unless objection to legality of award is appa¬ 
rent on the face of it. When— 


(a) the arbitrator has given no reason for award ; or 

(b) there is no legal proposition as basis of the award, 


the contention that there are errors of Jaw on the face of the award., 
must be rejected {Firm Madan Lai Roshan Lai v. Hukum Chanfc 
Mills Ltd., Indore, A. I, R. 1967 S. C. 1030 : (1967) 1 S. G. R. 105). 

It was held by the Supreme Court that— 

1 . The umpire as sole arbitrator is not bound to give a* 
reasoned award, and, if, in passing the award, he makes- 
a mistake of law or of fact, that is no ground for chal¬ 
lenging the validity of the award. 

2. It is only when a proposition of law is stated in the 
award and which is the basis of the award, and that is- 
erroneous, the award can be set aside or remitted on 
the ground of error of law apparent on the face of the- 
award. 


3. The Court has no jurisdiction to investigate into the 
merits of the case and to examine the documentary and 
oral evidence on the record for the purpose of finding 
out whether or not the arbitrator has committed an error 
of law. (Union of India v. Bungo Steel Furniture Private 
Ltd., A. I. R. 1967 S. C. 1032 : (1967) 1 S. C. R. 324 ; 
TV. Chellappan v. Secretary, Kerala State Electricity Board , 
A. I. R. 1975 S. C. 230). 

In order that the rule that an award is not open to question 
even on the ground of an error of law apparent on the face of it, 
should apply, it must be clear that the question of law was the 
point at issue and both sides specifically agreed to refer it for the 
decision of the arbitrator. The rule will not apply where the 
parties make incidental submissions about a point of law in the 
pleadings and arguments in support of it. {T/iai&ardas Pherumal v. 
Union of India A. 1. R. 1955 S. C. 468 : (1955) 2 S. C. R. ^8 ; State 
of Jammu & Kashmir v. Al/s. Tecrath Ram Ahuja Private Ltd., A.l.R. 

J. &K. 97). 
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local jurisdiction for that purpose. It determines .'the jurisdiction 
of the Court in which an award can be filed, while sub-sections (2), 
(3) and (4) are intended to make that jurisdiction effective in the 
following three different ways :— 

1. by vesting in one Court the authority to deal with all 
questions regarding the validity, effect or existence of an award or 
an arbitration agreement ; 

2 . by casting on the persons concerned the obligation to file 
all applications regarding the conduct of arbitration proceedings 
or otherwise arising out of such proceedings in one Court • and 

3. by vesting exclusive jurisdiction in the Court in which the 
first application relating to the matter is filed. 

Sub-section (2) deals with the ambit of the exercise of the 
jurisdiction mentioned in sub-section (1), and declares it to be 

exclusive by saying that “all questions regarding.and by no 

other Court.” 

Subsection (7) 

Scope.—Sub-section (1) of Sec. 31 states that subject to the 
provisions of the Arbitration Act, an award may be filed in any 
Court having jurisdiction in the matter to which the reference 
relates. This sub-section relates to the question as to where a 
completed award has to be filed and prescribes the local jurisdiction 
for this purpose. It determines the jurisdiction of the Court in 
which an award may be filed. 

Where a reference has been made by a Court under Sec. 21 
or where an agreement has been filed in a Court under Sec. 20, 
the award is required to be filed in the -Court. In case of arbitra¬ 
tion without the intervention of the Court, an award may be filed 
in any Court having jurisdiction in the matter to which the refer¬ 
ence relates. 

Conti means a civil court having jurisdiction to decide the 
question forming the subject-matter of the reference if the same 
had been the subject-matter of a suit, but does not, except for the 
purpose of arbitration proceedings under section 21, include a 
Small Cause Court. (Sec. 2 (c)). So a Court has jurisdiction to 
entertain an application to file an award or to enforce it as a decree 
only if it has jurisdiction to entertain a suit the subject of which 
is the subject-matter submitted to arbitration. {In re Sri Krishna 
Khanna , A. I. R. 1934 Sind 29). In V enkatasaminiappa v. Srinidhi 9 
lb>5u M. W. N. 320; (1950) I M. L. J. 709, Horwill, J. observed : 
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“If we have regard to section 31 (1) to ascertain in which 
Court, as the word is defined in Sec. 2, the award has to be filed, 
we find that it is the Court that has jurisdiction over the subject- 
matter of the award, the omission of any reference to residence 
being presumably for the reason that in filing an award there is no 
plaintiff and defendant.” 

In order to determine which is the Court having jurisdiction 
in the matter, we should first of all ascertain what the questions 
are, which form the subject-matter of the reference to arbitration 
We should then proceed to ask : Supposing these questions had 
arisen in a suit, which is the Court which has jurisdiction to enter- 
stain the suit ? That Court will be the Court having jurisdiction 

under the Arbitration Act also. 

The Court which has jurisdiction will not be the Court at the 
place in which the agreement was entered into or the defendant 
resides, but the Court which will have jurisdiction in respect of tne 
questions forming the subject-matter of the reference. ((1950) 

1 M. L. J. 709). The question of residence will become relevant 
only if it arises out of or in connection with the subject-matter of 
the dispute and the reference, {ibid. ; Bachubhai v. Mohanlal , A. I. 
R. li?53 Sau. 163). 

The words “Court having jurisdiction in the matter to which 
the reference relates’’ in sub-section (1) do not mean that the Court 
must have jurisuiction over the whole of the matter to which the 
reference relates and the question whether the Court has jurisdic¬ 
tion over the matter to which the reference*relates or not should 
be decided in accordance with the general provisions in the Code 
of Civil Procedure. 

If a suit to enforce the award lies, then the application for the 
award to be filed will also lie and there will be no difficulty in a 
case where the property is situated in different parts of India. 
(Yeshwant Rao v. Dattatrya , A. I. R. 1940 Nag. 191). In this case, 
the Court observed l “It is clear that the Kfiandwa Court in British 
India can have no jurisdiction at all overj property situated in the 
Gwalior State. As regards property situated in another district 
in British India, it is clear that jurisdiction can be exercised in 
suits in view of the provisions of section 17 of the Civil Procedure 
Code, and the same applies to property situated in another province 
as is impliedly decided in Nisar Alt v. Muhammad Alt , A. I. R. 1932 
P. C. 172.” 

So where the property is situate within the jurisdiction of 
two or more Courts, the award may be# filed in any one of those 
Courts. {Venkata v. Suryanaryana, A. I. R. 1941 Mad. 129 and 
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fon.m^ AUra ? aif A ,'. L R - 1942 Sind 79 )- The selection of 
torum is given to the applicant who wants to file the award. 


within^ 6 - ^ . immo ]f a ^ le Property dealt with by the award it 

a 2 SS Junsd i ctxo “ of the Court and so also 'the parties to the 
award, the mere fact that the business which is one of the subject- 

wfthfn ^ t ^ e * a ^ a * d 15 on by the parties at a place not 

wuhin the jurisdiction of the Court, is not sufficient to oust the 

jurisdiction to ^ entertain an application. (Vi shin das v. Tejutnai, 


An agreement was entered into Amritsar between the defen- 
ant w o resided at Amritsar, and plaintiffs who carried on business 
at Karachi. The defendant agreed to sell to the plaintiffs a certain 
quantity of gram not ascertained at the time. It was stipulated 
that the defendant would despatch the goods from Amritsar to the 
plaintiff, consigning them at his own risk, in the name of plaintiffs* 
branch at Amritsar to the plaintiffs’ firm at Karachi. It was also 
stipulated that the defendant would receive 90 per cent, of the con¬ 
tract price as an advance in exchange for railway receipts. But the 
goo s would be examined and weighed and rejected or accepted 
alter arrival at Karachi and the balance, if any, due would be paid 
alter the plaintiffs had reported on the goods. 

It was held that as the goods were unascertained at the time 
o t e agreement to sell, the sale could not be completed until the 
buyers had passed and accepted the goods at Karachi and that 
t erelore the performance of the contract was to be completed at 
Karachi. Consequently, the Karachi Court had jurisdiction to 
entertain an application to file an award relating to disputes arising 
out of the agreement. (Louis Dreyfus v. Daulatram, 4 I. C. 147). 


Sub-sectio7i (2) 

Scope and principle.—The principle is that in the case of 
every arbitration, the Court and the only Court should be the 
Y 1 which all questions relating to the validity of the award 
should be finally determined. This sub-section makes the jurisdic¬ 
tion under sub-section (1) effective by vesting in one Court the 
authority to deal with all questions regarding the validity, effect or 
existence of an award or an arbitration agreement. 

su k‘ sec tion provides that the Court where the award has 
been filed or maybe filed, and no other Court, shall decide all 
questions regarding the validity, effect or existence of an award or 
arbitration. agreement between the parties to the agreement or 
persons claiming under them. In other words, all such questions 
must be decided by the Court having jurisdiction in the matter to 
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• which the reference relates. It is often probable in an arbitration 
outside the Court that two courts might conceivably have jurisdic¬ 
tion and jurisdiction is given to one of those courts at the choice ot 
one or other of the parties by providing that the award may be filed 
in any court having jurisdiction. As long as no award has been 
idled, either court might have jurisdiction but as soon as it is filed in 
a court that court is the only court which has jurisdiction to decide 
such questions. {Bengal Silk Mill v. Aisha Ariff , A. I. R. 1947 Cal. 
106). 


An application raising a question as to the validity, effect or 
exigence of an arbitration agreement is maintainable in the Court 
where tlie award may be filed, even though the award lias not been 
actually filed at the date of the application. Further, the defect, if 
any, due to non-filing of the award at the date of the application 
can be cured by the tiling thereof before the disposal of the applica¬ 
tion, and the Court may direct that the award be hied runte proturi 
{Ariff v. Bengal Silk , A. I. R. 1949 Cal. 350). 

Sub-section (3) 

Scope.—Sub-section (3) is intended t:> provide that ail appli¬ 
cations regarding the conduct of arbitration proceedings or other¬ 
wise ari. ing out of such proceedings are to be made only in one 
Court and lays on the concerned party the obligation to do so. 

This sub-section makes the jurisdiction under sub-section (1) 
effective by casting on the persons concerned the obligation to file 
all applications regarding the conduct of arbitration proceedings or 
otherwise arising out of such proceedings in one Court. 

Sub-section (3) must be read in conjunction with sub-section 

(2) of sec. 31. 

The respondent who was a party to an award, filed an applica¬ 
tion before the Subordinate Judge of Gauhati under section 14 (2) 
>t the Indian Arbitration Act on 10th August { 1949, praying that 
the umpire may be directed to file the award in the Court. Upon 
this, notice was issued to the umpire to file the award in Court 
before 24th August, 1919. As the original award has been handed 
over to the parties, the umpire sent by post on 18th August, 1949 
.a copy of the award signed by him. The Court directed the 
.respondent to file the original award in Court and he did so on 3rd 
September, 1949. Meanwhile the appellant’s solicitors sent to the 
Registrar of the Calcutta High Court (Original Side) on 17th 
August, 1949 the original award for being filed in Court and the 
-award was filed on 29th August, 1949. 
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The Supreme Court held that as the umpire had, on the- 
direction ot the Subordinate Judge of Gauhati, sent a copy of the*-- 
award signed by him to the Court on 18th August, 1949, the- 
earlier tiling for the purposes of section 31 (3) of the Arbitration- 
Act was in the Gauhati Court and not in the Calcutta High Court, 
though the original award was filed by the respondent in the 
Gauhati Court only after the appellant’s solicitor had sent the 
award for filing to the Calcutta High Court. In the circumstances, 
the Gauhati Court alone had jurisdiction to proceed with the- 
hearing o! the dispute under section 31 of the Act. {Kumbha Mawji 
v. Union of India, 053] S. C. R. 878 ; A. I. R. 1953 S. C. 313 ; 8 - 
D. L. R. (S. C.) 359). 

Sub-section {4 ).—The object of sub-section (4) apparently is to 
go further than sub-section (3), that is, not merely casting on the - 
party concerned an obligation to file all applications in the Court 
but vesting exclusive jurisdiction for such applications in the Court 
in which the first application has been already made. 

This sub-section is not meant to be confined to applications 
made during the pendency of an arbitration. The necessity for 
clothing a single Court with effective and exclusive jurisdiction > 
ancl to bring about the avoidance of conflict and scramble is equally 
essential whether the question arises during the pendency of the 
arbitration or after the arbitration is completed or before the - 
arbitration is commenced. 

The proposition “in” is used in various contexts and is capable - 
of conveying various shades of meaning. In the Oxford English.. 
Dictionary, cne of the shades of meaning of this proposition is— 

“Expressing reference or relating to something ; in reference - 
or regard to ; in the case of, in the matter, affair or province of. 

“Used especially with the sphere or department in relation or 
reference to which an attribute or quality is predicated.” 

The phrase “in any reference” used in sub-section (4) means 
“in the matter of a reference”. The word “reference” having 
been defined in the Act as “reference to arbitration.”, the phrase 
“in a reference” means “in the matter of a reference to arbitration”. 
Therefore the phrase “in a reference” in sub-section (4) is com¬ 
prehensive enough to cover an application first made after the- 
arbitration is completed and a final award made, and this sub¬ 
section vests exclusive jurisdiction in the Court in which an ap¬ 
plication for filing an award has been first made under section 14— 
{Kumbha Mawji v. Union of India, A. I. R. 1953 S. G. 313 ; 1954 S— 

G. A. 866 ; 1953 S. G. T. 436). 
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32. Bar to suits contesting arbitration agree¬ 
ment or award. —Notwithstanding any law for t e time 
being in force, no suit shall lie on any ground whatsoever 
for a decision upon the existence, effect or validity of an 
arbitration agreement or award, nor shall any ar J^ja mn 
agreement or award be set aside, amended, roo *. e , ° r 
in any way affected otherwise than as provided in this 

Act. 


Comment 

Sections 32 and 33 provide that an arbitration agreement or 
award shall be contested only by application and not by suit, m 
proposal was made by the Civil Justice Committee anc ts in 
sonance with the general principle that the law of arbnratio - 
should provide simple, speedy and cheap settlement of difference. 

Scope and object of the section.— J he object of the Legis¬ 
lature in enacting section 32 is that no suit should be allowe to e 
instituted for a decision upon the existence, effect and the vaiiaii 
of an award and no party to an award shall be allowed to have i 

set aside, amended or modified or in any way affected. e s p n 
of this section is to prevent the parties to an arbitration agitati g 
question relating to the arbitration in any manner other than that 
provided by the Indian Arbitration Act. boa suit where_ any 
question may be raised with regard to the existence and validity ot 
an award, is expressly barred by this section. 

Section 30 of the Specific Relief Act does not override the 
provisions of this section 32 of the Arbitration Act which applies 
“notwithstanding any law' for the time being in torce . 
governing section is, therefore, this section. (Moo! Chand v. hash t 

A. 1. R. 1946 Mad. 346;. 

A valid award operates to merge and extinguish all claims 
embraced in the submission and, after it has been made, the 
submission and award furnish the only basis by which the rights o 
the parties can be determined and constitute a bar to any a fUon °n 
the original demand. (Latujullav. Muhammad, A. I. R. 194b bind 

117). 

An award is binding between the parties in all the matters* 
which it professes to decide. The fact that the parties to the award- 
have not carried out its terms is not in law sufficient to deprive the 
award of its binding effect. (Deoki Nandan Daltnta v. Basant Lot 

Ghanshyam Das , A. I. R. 1941 Cal. 527). 
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(1950) M. L. ^6*7) y performed ' (Venkatasubbarayya v. Bapadu, 

existence” and “ f p£f an aW f rd in wbich ^e defendant denies thc 

i h RrsSpii Sr" by this Scction - 

33) and hi the eC ti° n “"I* bC read with the n «t section (*. section 

admits ha vL ? , ^ ^ *?§ ether mean that where a person 

tha?h£n? S entered into an arbitration agreement but contends 

a oerson , ? p f. rat,ve ’. !!ectl ? n 32 a PPbes and bars any suit by such 
ment and V h3 . engethe , eX1StenCe ’ etc -’ of the arbitration agree- 
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D mg Ud \ 5 } G - W - N - 389 )- Section 32 is concluded 

incr annllcafTn “T an , d dea l S Wuh a11 sortsof applications includ- 
applications not only under section 33 by way of challenging 

but V3lldlty °[ a ? a S reei nent of arbitration or an award, 

arhitritf appllcauons wblc h may be made by a party to have an 
the part e“ T ^ ° r declarcd as subsisting between 

Therms In H dls P utes settled by the process of arbitration if 

the Court and b i 3 T a S reet ? ient between the parties, to come to 
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’that it is open to the applicant to file a substantive suit on the 
-original cause of action, would not deprive him of his right to 
have the question of the existence or validity of the arbitration 
agreement decided upon by the Court by taking proceedings under 
Section 32. He is not bound to pursue his remedy by suit merely 
because the other party denies the existence or dispute the validity 
of the arbitration agreement. (Vishambhar Lai v. Gulamally, 4 D.L.R. 
(Bom.) 9). 

Sections 32 and 33 have a very limited application, namely, 
where the existence or validity of an arbitration agreement (and not 
*the contract containing the arbitration agreement) is challenged. 
These sections do not hit a suit which challenges the validity of a 
contract, though it contains an arbitration clause. Therefore a 
-suit for a declaration that a contract containing an arbitration 
clause was never entered into or that it was void ab initio or had 
become void, is maintainable and is not impliedly barred by section 
32 or 33. These sections do not, by necessary implication, repeal 
^section 9 of the Civil Procedure Code and section 39 of the Specific 
-Relief Act. (State of Bombay v. Adamjec Haji , A. I. R. 1951 Cal. 
147). 

Section 32 does not apply to a case where no relief is sought 
in respect of an agreement of reference to arbitration or award. 
If in a suit the plaintiff challenges either the existence or the 
validity of the contract, one of the terms whereof is that any 
dispute between the parties relating to the execution of that 
contract must be decided by reference to arbitration, the suit can- 
dot be said to offend against the provision of this section. (Banwari 
Bat v. Board , A. I. R. 1949 East Punjab 165). It has been held that 
even if an application for setting aside an award under section 30 
is barred by limitation, an application for a declaration that the 
•award is invalid and illegal as there was no valid reference, is 
maintainable under this action and there is no period of limitation 
prescribed for the making of such an application. (Ruby General 
Insurance v. Pearey Lai , A. I. R. 1951 Punjab 440). 

Existence.— In Alaniklal v. Shiv Jute Baling Ltd. 52 C. W. N. 
389, it has been held by Mr. Das, J., that the word “existence” in 
both the sections 32 and 33 means legal existence as opposed to 
merely factual or apparent existence. Where, however, the arbitra¬ 
tion agreement is denied in tbe sense that the person never entered 
into it, there is, in fact and in law no arbitration agreement in 
existence at any time, and a suit by such a person is not hit by 
section 32. 

But in Chaturbhnj v. Mohan Lai , 53 G. W. N. 410, it has been 
field that the word “existence” should not be read in a restricted 
:sense but in its ordinary and natural meaning, namely, existence 
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cither in fact or in law. An application by a party who denies 
the factum of the arbitration agreement is, therefore, maintainable* 
under section 33. 

Effect of arbitration agreement or award. —The words- 
“effect of the award” are wide enough to cover a suit to enforce an’ 
award. Although the party may not in terms ask for a decision’ 
of the Court to give effect to the award, the fact that he asks the 
Court to enforce the award must result in the Court giving a deci¬ 
sion upon its effect and, therefore, such a suit is not maintainable^ 
{Narbada Bai v. Naivarlal , 55 Bom. L. R. 408 : A. I. R. 1953 Bom.. 
386). 

33. Arbitration agreement or award to be con¬ 
tested by application. —Any party to an arbitration 
agreement or any person claiming under him desiring to* 
challenge the existence or validity of an arbitration 
agreement or an award or to have the effect of either- 
determined shall apply to the Court and the Court shall 
decide the question on affidavits : 

Provided that where the Court deems it just and 
expedient, it may set down the application for hearing 
on other evidence also and it may pass such orders for 
the discovery of any particulars as it may do in a suit: 

Comment 

Object of the section.—The object of this section is to 
provide a speedy remedy to a party objecting to a reference or an 
award, and instead of having to file a separate suit for the purpose, 
he can merely move an application which has to be generally on 
affidavits. {Balwant Singh v. Ram Charan , A. I. R. 1944^AU. 188 l 
1944 A. L. J.*241). The object is to provide a remedy to a party 
who challenges the agreement to obtain for his own benefit from 
the Court a substantial determination about nonexistence of the 
agreement, irrespective of the fact that the other side wishes to 
enforce or not ( Bhaguan v. Atma Singh,' A. I. R. 1945 Bom. 494) 
with a view to save the trouble and expense of having to file a 
separate suit for that purpose. {United India Fire & General' 
Insurance v. Bhagat Singh , A. I. R. 1954 Punjab 171). 

Nature of proceedings under the section. —Where an 
application under section 33 is filed challenging the existence of 
validity of an award, the procedure laid down in sections I4> 13 
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and 16 is not made immediately applicable. Proceedings under this 
section arc entirely different from the proceedings under sections 14 
to 17 of the Act and the Court is not bound to pronounce a judg¬ 
ment in accordance with the award merely because it is dismissing 
•■the application under this section filed by the other side specially 
when it has not been moved to pass any such order by the respon- 
dent. Under this section the validity of an award can only be 
.contested by an application to the Court and not by independent 
suit. This section is mandatory. (Bajrang IjiI v. Agarwal, A. 1. K. 

.1950 Cal. 267). 

Scope and applicability of the section.—The award was 
’filed in the Court on 18th July, 1951. An application under section 
33 for challenging the validity of the arbitration agreement was 
presented on 17th January, 1952. An application under section JO 
for setting aside of the award was also presented on 12th December, 
1952. Thus the petitioner took advantages, of both the^ remedies 
available to him under the law for challenging the validity of the 
award. The application under section 30 was held by the Court 
to be barred by time. The application under section 33 was 
dismissed on the short ground that only one application lay tor 
securing a declaration that the award was invalid. 

It was held by the High Court that where the Court proceed¬ 
ed to dismiss the application under section 30 on the ground that 
the application was time-barred, it was incumbent upon the Court 
to pronounce upon the application under section 33 and to decide 
whether the arbitration agreement, and consequently the award 
which was given in pursuance ot that agreement, was or was not 
invalid. If after hearing the parties, the Court came to the con¬ 
clusion that the award was not invalid, it was perfectly justined m 
pronouncing judgment according to the award. The action 
by the Court in not proceeding to consider the objection ot the 
petitioner in regard to the validity of the award, was contrary to 
the express provision of the law. (United India v. Bhagat Stng , 
A. I. R. 1954 Punj. 177j. 

Normally in dealing with an application under this section, 
-the Court is concerned with determining the existence, legality or 
•effect of an arbitration agreement at the instance of a party chal¬ 
lenging the arbitration agreement. It is not concerned with the 
sexistence or validity of the transactions which are the subject- 
matter of arbitration. The latter question, i, 0., as to the existence 
-or validity of the subject-matter of dispute cannot fall directly 
within the scope of the inquiry as to the existence or validity of the 
^arbitration agreement. But where a party applying under section 
33 desires to have the effect of the arbitration agreement determin¬ 
ed, the Courtis entitled under section 33 t:> consider waether the 



206 


the abbitbatxon act 


[S. 33 


tration agreement. ^the*Com^omM S c COpe . of . the arbi ^ 

ftfssrs the arbi ?f s 

ment and incidentally upon the validilyof the %££*** ^ 
arbitration 6 agreement h t °‘ dS that ,?? 1 

scs* Si s^va t £/* t o“f"V “ ^ 

merits. ] t cannot be helW.K r pruCeed to de ? ld <; the dispute on the- 
or legality of an arbitration Ta ° nce an objection to the existence: 
jurisdiction to decide the di^m 6 ” 1161 " 1S . ta ^^ n ’ tbe arbitrator loses, 
necessary for the nam ^ , mentS f ° r a11 time ' Nor » « 

exists in fact and L to make^^h arbl,ratlon agreement: 
declaration to that effect when the *“ bstantlve application for a 
existence or validity of the arbitral** P3rty has chal,e nged the- 

,h "' in A <<****j v. A^rn.nscjs" 

clause in a contract or^for^d ^ X1St ^ n ? e or validity of an arbitration^ 

t*tilCHi ^ t ^ j'^ y■ of an arbitration, 

which provides that such * m ^ lntainat> le by reason of this section, 
an application and not hv chaii ®nge must be made by means of 

A P I. R°j^0 Cal g 7 r aDS SUU - (Bajrang ^ V ‘ ^ 

. Sectlons 30 and 33 are not co-extensive. Section 33 deals with 

onl bag Aga r ?n n ‘ S ectio n 33 a c dS WhiIe S - Cti ° n 30 deaJs with award 
validity or the effect of XT q ^?° n 3$ t0 the existc nce or the 

section 30 ti wb,ch cannot Possibly be application under 

valSv of an a e ^ °{ section 33 is undoubtedly wider. The 
section 16^or ™ y be n c hallenged under section 15 or under 

for makiL of an Cr 'V' 00 3 °’ T But nonc of thcse sections provide 

rity for mLfaK an Snr t,0 ?‘ Jt ? s Perfectly clear that th e P autho- 

ultimateh f ” m P a PPhcatio n m each of these cases is derived 
There is noth - m - tbe , S^neral provision contained in section 33 

that the intiivr ln the Jan g ua S c of sections 30 and 33 to suggest 

nv , i :i contemplated by the two sections are mutuflly 

“iS- and d invaf H>> r d ° e l n0t JCSt ° n tbc osc of the word 
reason is furnished by the “cope Ind effect°of sections 31 “sTand 

The appellant company insured a car belonging to respondent. 


S. 33 ] 


GENERAL 


207 


No, 1 and issued a policy of motor insurance which contained 
inter alia , the following terms :— 

<C A11 differences arising out of this policy shall be referred tc 

the decision of an arbitrator to be appointed by the parties. 

If the company shall disclaim liability to the insured for any claim 
hereunder and such claim shall not, within 12 calendar month* 
from the date of such disclaimer have been referred to arbitration 
then the claim shall have been deemed to have been abandoned 
and shall not be recoverable.” 


T he car was lost, and the company through its Branch Man¬ 
ager disclaimed liability on three different dates. The insured did 
not take any action in regard to the appointment of an arbitrator 

until more than twelve months after the last disclaimer by the 
company. 


The case of the company was that the insured must be deem¬ 
ed to have abandoned his claim by virtue of the contract of 
insurance policy while the respondent averred that there was never 
any valid disclaimer by the company of its liability as the Branch 
Manager had no authority to disclaim the liability and it could 
have been disclaimed only by the resolution of the company. 

Ihe Company presented the application under section 33 of 
the Inoian Arbitration Act praying lor a declaration that the 
reference to arbitration was illegal and the award if made by tbe 
arbitrator would not bind the company. It was contended on its 
behalf that the arbitration clause had ceased to be operative and 
the question as to the existence and validity of the arbitration 

agreement was triable by the Court under section 33 and not by 

the arbitrator. > 


The Supreme Court held that— 

(a) 1 he point on which the parties were in dispute was a 
difference arising cut cj the policy because recourse to the contract 

y •which both the parties Mere bound was necessary for the pur- 

pose ot determining the matter in dispute between them as there 
was no contention raised in the present case by either of the paitie* 

that there was no contract entered into at ail or that it was void 

ab i nttto, and therefore the arbitrator had jurisdiction to decide the 
matter referred to him. The contention that the arbitration 
agreement has ceased to be applicable or that it no longer subsists 
will not oust the jurisdiction of the arbitrator. 

(b) No question of determining the effect ol the arbitration 
agreen cm w nLin the meaning ol section 33 arose because there was 
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no dispute between the parties as to what it meant. The real 
question between the parties is whether the first respondent has 
or has not complied with the conditions of the arbitration agree¬ 
ment, and this question does not turn on the effect of the agree¬ 
ment. (Ruby General Insurance Co. Ltd. v. Pearey Lai Kumar and 
Another , [1952] S. C. R. 501 ; A. I. R. 1952 S. G. 119 ; 54 P. L. R. 
199). 

Who can apply under section 33.—Any party to an arbitra¬ 
tion agreement can apply. The words “any party to the arbitration 
agreement” should be read in a sense other than in the strict and 
literal sense. These words should be construed to mean a party 
who is alleged to be a party to the arbitration agreement but who 
challenges the existence thereof. An application by a party who 
denies the factum of the arbitration agreement is, therefore, main¬ 
tainable under section 33. An application under this section by 
the joint Hindu family business is not maintainable. (Chaturbhuj 
v. Bhicum , 53 G. W. N. 410). The expression should be construed 
so as to cover a person who is claimed to be a party to an agree¬ 
ment of arbitration, although he does not admit its execution or the 
authority of the person executing it. ( Lalchand v. Basant Mai , 49 
P. L. R. 245). 

Where an application challenging the existence of an award 
itself is presented to the Court under section 33, no award needs 
or can be filed with such application ( Kuppuswami v. Ananth , A. I. 
R. 1948 Mad. 40) but when an application to set aside an award is 
made, it is not competent to file a petition for setting aside an 
award till the award has been filed. ( Ratanji v. Dhiraj Lai , A.I.R. 
1942 Bom. 101 ; Lachhmi v. Gobardhan , A. I. R. 1948 Pat, 171 and 
Bengal Jute Mill v. Jiva Ram , A. I. R. 1944 Gal. 304). If once the 
award is produced in Court even though it may not have been 
produced before the application was made, it will be deemed to 
have been made on an application to set aside the award, irrespec¬ 
tive of the fact that notice has been received of filing of the award 
or not, such application is competent. {Damari v. Rampirit , A.I.R. 
1930 Pat. 376). 

An application under section 33 is governed by Art. 181 of the 
Indian Limitation Act and the period of limitation runs from the 
'date when the right to apply for challenging the existence or the 
validity of an arbitration agreement arises. {Shah & Co. v. Ishar 
.Singh, A. I. R. 1954 Gal. 164). 

Ordinarily, the Court should decide the questions on affidavits. 
But where such questions cannot be conveniently tried by affidavits, 
■<he Court is entitled to examine witnesses. (Deokinandan Daltnia v. 
Basant Lai, A. I. R. 1911 Cal. 527 and Shto Charan v. Sonichar , 

JV. I. R. 1948 Pat. 207). 
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34. Power to stay legal proceedings where there 
as an arbitration agreement.—Where any party to an 
arbitration agreement or any person claiming under him 
commences any legal proceedings against any other party 
to the agreement or any person claiming under him in 
tespect of any matter agreed to be referred, any party to 
such legal proceedings may, at any time before filing a 
vvriten statement or taking any other steps in the pro¬ 
ceedings, apply to the judicial authority before which 
the proceedings are pending to stay the proceedings ; and 
it satisfied that there is no sufficient reason why the 
matter should not be referred in accordance with the 
arbitration agreement and that the applicant was, at the 
time when the proceedings were commenced, and still 
icrnains, ready and willing to do all things necessary to 
the proper conduct of the arbitration, such authority 
may make an order staying the proceedings. 


Comment 

Section 34 of the Indian Arbitration Act is a virtual reprjduc- 
uon of section 4 ot the English Arbitration Act of 1889. 

y 

Scope and applicability.—The power enunciated by Sec. 34 

f inherent in the Court. The Court insists, unless sufficient reason 

1° *, e c °ntrary is made out, upon compelling the parties to abide 

by the entire bargain, for not to do so would be to allow a party 

to the contract approbate and reprobate, and this consideration may 

oe stronger in cases where there is an agreement to submit the 

WiVJ-Tf , Under , the . contract to a foreign arbitral tribunal. 
<Michael Golodotz v. Seraptddm & Co., A. I. K. 1963 s G 1044 • 

1963 S. c D. 659 : (1961) ! S. C. R. 19). T6e Coua oSS, 

requires the parties to resort, for resolving disputes arising under a 

contract, to tne tribunal contemplated by them at the time of the 

not because the Court regards itself bound to 
abdicate its jurisdiction in respect of disputes within its cognizance- 
it merely seeks to promote the sanctity of contracts and for that 
purpose, stays the suit. The jurisdiction of the Court to try tiie 
suit remains undisputed, but the discretion of the Court is on 
grounds of equity interposed. The Court is, therefore, not obliged 
to grant stay merely because the parties have even under a com¬ 
mercial contract agreed to submit their dispute in a matter to an 
14 
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arbitration tribunal in a foreign country. It is for the Court,, 
having regard to all the circumstances, to arrive at a conclusion 
(/h'd I* 61 * reasons are made out for refusing to (grant stay.. 


In this Supreme Court case, the appellants (the applicants for- 
stay) were a firm carrying on business as importers in the U. S. A 
The respondents were a firm in Calcutta carrying on business as- 
exporters of manganese ore. By a contract in writing, the respon¬ 
dents agreed to sell, and the appellants agreed to buy, certain quan¬ 
tity ot manganese ore. The contract contained the arbitration 
clause that any dispute arising out of the contract would be settled 
by arbitration in New York according to the rules of the American 
Arbitration Association. The respondents supplied some quantity 
ot manganese ore. The dispute arose between the parties about 
the liability of the respondents—exporters to ship the balance of 
the goods not delivered, and the appellant referred it to the arbitra¬ 
tion of the American Arbitration Association and claimed compen¬ 
sation on the plea that the respondents had unlawfully made default 
in shipping the balance of the goods agreed to be sold. The res¬ 
pondents filed suit No. 194 in the High Court of Calcutta claiming 
a decree that— 


(a) the written contract be adjudged void and cancelled,, 
and 


(b) a perpetual injunction be issued restraining the appellant*, 
from taking steps in purported enforcement of the 
contract. 


The appellants thereupon filed a petition in the Calcutta Higk. 

Court for an order that the proceedings in suit No. 194 be stayed, 
under Sec. 34. 


All the evidence regarding the contract and the dispute was^ 
in India. There were, on account of the restrictions imposed by 
the Government of India, special difficulties in securing foreign- 
exchange for producing evidence before a foreign arbitration tri¬ 
bunal. I he entire matter was governed by the Indian Jaws. It 
was impossible for the respondents to take their witnesses to New 
York and to attend before the arbitrators at the arbitration proceed¬ 
ing to defend the case against them and the proceeding before the 
arbitrators would, in effect, be ex parte which would result in 
injustice to the respondents. It was held by the Supreme Cau/t 
that the High Court considered the balance of convenience and the 
other circumstances and rightly came to the conclusion that the 
lacts established made out ‘sufficient reason 5 for not granting 
stay. 
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Whether the circumstances in a given case make out sufficient 
reasons for refusing to stay a suit, is essentially a question of fact. 
{Michael Golodetz v . Serajuddin 6* Co., A. I. R. 1963 S. G. 1044). 

From the language of section 34, it is quite clear that the 
legal proceeding which is sought to be stayed must be in respect 
of a matter which the parties have agreed to refer and which comes 
within the ambit of the arbitration agreement. Where, however, 
a suit is commenced as to a matter which lies outside the submis¬ 
sion, the Court is bound to refuse a stay. In the words of Viscount 
Simon, L. C., in Heyman v. Darwins' Ltd., [1942] A. G. 366, the 
answer to the question whether a dispute falls within an arbitra¬ 
tion clause in a contract must depend on— 

(a) what is tbe dispute , and 

(b) what disputes the arbitration clause covers. 

P placed certain orders with D for supply of sugar and paid 
some money as advance. D failed to supply sugar. It was alleged 
by D that there was an oral agreement between the parties that if 
there was any dispute between the parties it would be referred to 
arbitration. P brought a suit against D for refund of the amount 
on the basis of an agreement between the parties by which the 
defendant agreed to supply sugar to the plaintiff. When summonses 
were received by the defendant, the defendant filed an application 
under section 34 of the Indian Arbitration Act for the stay of the 

proceeding on the ground that there had been an agreement for 
reference to arbitration. 


According to section 2 (a) of the* Arbitration Act, arbitration 
agreement means a written agreement to submit present or future 
differences to arbitration, whether an arbitrator is named therein or 
no *‘ Tlie first essential ingredient of an arbitration agreement is 
that it should be in writing. Unless it is in writing, it cannot 
amount to an agreement to refer to arbitral ion. 


As in this case there was no agreement at all in writing to 
refer the matter to arbitration, section d4 does nut apply and there¬ 
fore the application is liable to be dismissed. (See M/s Sugar Dealers 
v. Sita Ram Sri Gopal , 1958 A. L. J. 521). 


It the arbitration agreement is broad and comprehensive and 
embraces^ any dispute between the parties in respect of the aerree- 
ment, or in respect of any provision in the agreement, or in respect 
of anything arising out oM t. and one of the parties seeks to avoid 
the contract, the dispute is relerubie to arbitration ii the avoidance 
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of the contract arises out of the terms of the contract itself. Where, 
however, the party seeks to avoid the contract for.reasons dehors 
it, the arbitration clause cannot be resorted to as it goes along with 
other terms of the contract. In other words, a party cannot rely 
on a term of the contract to repudiate it and still say that the 
arbitration clause should not apply. 

Where, however, an arbitration clause is not so comprehensive 
and is not drafted in the broad language, namely, “in respect of” 
any agreement, or “in respect of something arising out of it” that 
proposition does not hold good. The arbitration clause is a written 
submission agreed to by the parties in contract and like every 
written submission to arbitration must be considered according to 
its language and in the light of the circumstances!in which it is 
made. (Gaya Electric Supply Co. Ltd. v. State of Bihar, [1953] S. G. 
R. 572 ; A. I. R. 1953 S. G. 182 , (1953) 1 M. L. J. 605). The facts 

of this case are as follows :— 

Disputes which arose between the State of Bihar and the 
Electric Supply Company whose licence had beenj revoked by the 
State, were settled by an agreement which provided that the State 
should make an advance payment of Rs. 5 lakhs.to the Company, 
and the Company should hand over lhe undertaking to the State. 
The undertaking was to be valued within 3 {months and, if any 
money was found due to the Company as per the Government 
valuation over 5 lakhs, it will be paid to the Company and if the 
valuation was less than 5 lakhs, the Company would refund the 
excess received by it. The agreement contained an arbitration 
clause which ran as follows ; 

“In the case of any difference or dispute between the parties 
o\er the valuation as arrived at by the Government and that arrived 
at by the Company, any such difference or dispute including the 
claim for additional compensation of 20 per cent shall be referred 
to arbitration.” 

The Company instituted a suit against the State alleging that 
the State had failed to make its valuation and to make payment of 
the excess within the time fixed and as time was of the essence of 
the contract, it had rescinded the agreement, and praying for a 
declaration that the undertaking belonged to it, for damages and 
appointment of a receiver. The State applied under section 31 of 
the Arbitration Act for stay of the suit. 

The Supreme Court held that the scope of the arbitration 
clause was very narrow, it conferred jurisdiction on the arbitrator 
only on the question of valuation of the undertaking pure and 
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simple. Questions relating to the breach of contract or its rescission 
were outside the scope of the clause an 1 the suit could not be stay¬ 
ed under section 34. 

So if the suit sought to be stayed relates to a matter beyond 
the ambit ol the arbitration agreement, the Court shall refuse stay. 

Requisite conditions for stay of legal proceedings.— In 

order that a stay may be granted under section 34 of the Indian 

Arbitration Act, it is recessary that the following conditions should 

be fulfilled : 

( 1 ) ^ fi e proceeding must have been commenced by a party 
to an arbitration agreement against any other party to the 
agreement ; 

. ( 2 ) dhe legal proceeding which is sought to be stayed must 
be in respect of a matter agreed to be referred ; 

(3) The applicant for stay must be a party to the legal 

proceeding and he must have taken no step in the proceeding after 
appearance. 

It is also necessary that he should satisfy the Court not only 
that he is, but also was at the commencement of the proceedings, 
ready and willing to do everything necessary for the proper con¬ 
duct of the arbitration ; and 

(4) The Court must be satisfied that there is no sufficient 
reason why the matter should not be referred to an arbitration in 
accordance with the arbitration agreement. {Anderson Wright Ltd. 
Y:f?Z an and Co •» H955] 1 S. C. R. 862 : A. I. R. 1955 S. C. 53 : 

1955 Nag. L.J. 116). 

The first^ and essential pre requisite to making an order of 
st*y under section 34 is that there is a binding arbitration agree¬ 
ment between the parties to the suit which is sought to be stayed, 
ihe question whether the dispute in the suit falls within the arbi¬ 
tration clause really pre-supposes that there is such agreement and 
involves consideration of two matters, viz. y — 

1. What is the dispute in the suit ; and 

2. What dispute the arbitration clause covers. 

It h incumbent upon the Court, when invited to stay a suit 
under section 34, to decide first of all whether there is a binding 
agreement for arbitration between the parties, {ibid). 
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If it is held that the arbitration agreement and the contract 
containing it are between the parties to the suit, the dispute in the 
suit will be one relating to the rights and liabilities of the parties 
on the basis of the contract itself and will come within the purview 
of the arbitration clause worded as it is in the widest of terms. If, 
on the other hand, it is held that the plaintiff is not a party to 
the agreement the application for stay must necessarily be dismiss¬ 
ed. (ibid). 

Lord Porter pointed out in Iieyman v. Darwins , [1942] A. C. 
356 at p. 393 : 

“This does not mean that in every instance in which it is 
claimed that the arbitrator has no jurisdiction the Court will refuse 
to stay an action. If this were the case such claim would always 
defeat an agreement to submit disputes to arbitration, at any rate 
until the question of jurisdiction had been decided. The Court 
to which an application for stay is made is put in possession of the 
facts and arguments and must in such a case makeup its mind 
whether the arbitrator has jurisdiction or not as best as it can on 
the evidence before it. Indeed, the application for stay gives an 
opportunity for putting these and other considerations before the 
Court that it may determine whether the action shall be stayed or 
not.” 

The observations quoted above were approved by Mr. Justice 
S. R. Das in the case of Khusiram v. Hanutmal , (1948) ^3 C. W. N. 
505 at p. 518 and it was held by the learned judge that where on an 
application made under section 34 of the Arbitration Act for stay 
of a suit, an issue is raised as to the formation, existence or validity 
of the contract containing the arbitration clause, the Court is not 
bound to refuse a stay, but may, in its discretion, on the application 
for stay, decide the issue as to the existence or validity of 
the arbitration agreement even though it may involve inciden¬ 
tally a decision as to the validity or existence of the parent 
contract. 

Taking of “any other steps in the proceedings”.—The 
Arbitration Act does not define the word ‘proceedings’. 

The following powers of the Court to be exercised in a suit 
when necessary :— 

(a) for the issue of a warrant for the arrest of the defen¬ 
dant ; 

(b) for the issue of an order directing the defendant to fur¬ 
nish security ; 
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(c) for the grant of temporary injunction necessitated by 

the case, and 

the punishment for its breach ; 

(d) appointment of receiver ; and 

(e) making of other interlocutory orders, 

are supplemental powers. These proceedings which are supple¬ 
mental to the suit or the proceedings in the nature of a suit, do not 
< eal with the merits of the dispute between the parties but are 
intended merely for the protection of the parties, and they do not 
advance the progress of the suit. 


On the other hand, the incidental proceedings are those which 
are necessary in the taking of the suit to its fruition, that is, its ulti¬ 
mate decision and making of a deciee . (Anand Kumar Parmanand 
Kejriwala v. Kama! a Devi Hit a Lai Kejriwala, A. I. R. 1971 Bom. 

djij. 


The requirement of section 34 of the Arbitration Act is that 
<.ne party must make the application for stay before taking any 
step in the suit or proceeding. 


1 he word -proceedings'in section 31 means the suit, or the 
proceeding (in the nature ot a .suit) which relates to the dispute. 
(Anand Kumar Parmanand Kejriwala v. Kamala Devi Hira Lai Kejri- 
wala, A. I. R. 1971 Bom. 231). 


r< The case of Zalinoff v. Hammond, [1898] 2 Cn. 92 : 67 L. J. 
^u. 370, arose out of an action for aisso ution of partnership bet¬ 
ween the plaintiff and the defendant. On 22-3-1898, the plaintiff 

gave notice of motion for the appointment of a receiver and, in 
support, he filed the affidavits in which he made various allegations 
uf misconduct against the defendant. The writ in the suit was 
"/ono on , 16-3-1898, and the notice of motion was served on 22-3- 
1898. lhe defendant entered on appearance and filed affidavits in 

^oqo Cr t0 th< T cha , r S es made against him by the plaintiff. On 16-4- 
lo98, the plaintiff’s notice of motion having stood over once or twice 
m the ? interval, the defendant gave notice of motion to refer all 
-natters in uifFerencc between the parties to arbitration. 


It was held that— 


(a) Mere filing of affidavits in defence to a motion fora 
receiver is not in the nature of an application to the 
Court, and consequently, not a *step in the proceedings \ 
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(b) By such a step is meant a substantive .step taken by a 
party though it may be of a very limited application^ 


In the case of Nuruddin Abdul Husein v. 
1950 Bom. 127 : I. L. R. (1951) Bom. 357, 
that— 


Abu Ahmed , A. I. R. 
Tendolkar, J., held 


(a) The true test for determining whether an act is a step 
in the proceedings, is not *so much the question as to 
whether it is an application (although,*that would be a 
satisfactory test in many cases), but whether the act 
displays an unequivocal intention ,to proceed with the 
suit and to give up the right to have the matter dispose 
ed of by arbitration. 

(b) The practice of filing appearances under protest is depre* 
cated, and, whether or not the appearance is filed under 
protest, it ought not to make any difference. 

> The ste P In the proceedings must be such an application 
made by the party as to lead the Court to the conclusion that the 
party prefers to have his rights and liabilities determined by the 
Civil Court rather than by the domestic forum upon which the 
parties might have agreed. {Jadavji Narsidas v. Hira Chand Chatur- 
bhuh A. 1. R. 1954 Bom. 174 (D. B.) : I. L. R. (1954) Bom. 348,. 
It is not, however, necessary that the application must be disposed 
of or decided before the defendant is disabled from asking for stay 
under section 34. {Ibid). 

The application which must debar a defendant from moving 
to refer the case to arbitration, must be a substantive application. 
Substantive application means an application which expresses a 
desire to take step in the suit to indicate that the defendant proposes 
to go on with the suit. It must indicate that the defendants desire 
to abandon the agreement to refer the matter to arbitration and pro¬ 
ceed with the suit. {Anand Kumar Parmanand Kejriwala v. Kamala 
Devi Hira Lai Kejriwala , A. I, R. 1971 Bom. 231 (D. B.) : I. L. R. 
(1971) Bom. 264 : 71 Bom. L. R. 801). 

In the case of Sansar Chand v. State of M. P., A. I. R. 1961 
M. P. 322 (D. B.) : 1961 Jab. L. J. 525, the plaint was filed on 
August 5, 1959 and, on the plaintiff’s application, an ex parte tem¬ 
porary injunction was issued on August 6, 1959, restraining the 
defendants from attaching the movable property except cash. The 
defendants filed their appearance on September 1, 1959. They were 
ready to file their reply to the application for temporary injunction 
but, as the plaintiff had amended the previous application for tern- 
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porary injunction, the reply was filed later. In the reply, the 
arbitration clause was relied upon claiming that the Court had no 
jurisdiction to entertain the suit. The injunction matter was there¬ 
after fixed for argument on September 19, 1959. On this date, the 
defendants asked for adjournment to argue the matter. I he argu¬ 
ments were heard on September 22, 1959, and the Court rejected 
the application for temporary injunction on September 23, 1959. 

On November 17, 1959, an application was made by the 
defendants under section 34 to stay the proceedings in the suit. 


It was held by the Madhya Pradesh High Court that 

(a) Plaving regard to the provisions of section 41 read with 
Schedule II, it is no ground to refuse stay of the suit 
to a party merely because the delendants asked for 
vacating of the injunction issued by the Court ex 
parte . 

(b) An interlocutory application (that is, for appointment 
of a receiver or for injunction) does not necessarily 
amount to a proceeding in suit. 

In the case of Subal Chandra v. Aid. Ibrahim , A.I.R. 1943 Cal. 
484 : 47 Cal. W. N. 570, the suit was filed on 5-1-1943 by the 
plaintiff against his partners for a declaration that the partnership 
stood dissolved on 22.4.1942 and for other ancillary reliefs includ¬ 
ing one for accounts and appointment of a receiver. On 7.1.43, the 
plaintiff obtained an ex parte order for appointment of a Receiver 
and for an injunction, and it was made returnable on 11.1.43. The 
motion was adjourned for 3 weeks with a directionthat the affidavit 
in opposition to be filed within a fortnight and the reply by the 
plaintiff to be filed by the following Saturday. Interim order was 
to continue, and liberty was reserved to either parties to take in¬ 
spection of the books and documents at the office of the S.D.O. on 
2 days’ notice to one another’s solicitors. 

On 22.1.43, one of the partners took out the notice for stay of 
the suit under Section 34. It was held by Das, J., that— 

(a) The filing of the affidavit in opposition to the applica¬ 
tion for the appointment of Receiver and for leave to 
inspect documents cannot possibly be referable to any 
intention to go to arbitration or to any objection to the 
filing of the suit, but only indicates that the petitioner 
was anxious to oppose that application. 

(b) If the defendants acquiesce in the making of a substan-- 
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tivc order in the direction of proceeding farther in the 

X L°goTttsr - ,he ’' di!Cl ° ! ' a " “““• 

Si "SH 

respondent JNo 1.. Tne case was adjourned to 14 3 47 Afnn 

an S aDDli^ a tio nd r Cated that , the applicant contemplated the filing of 

the aSn cant L f te7f ay p" SeCtion 3h ° n the adjourned date, 
applica fen for‘ l for tne rs ‘ tlme that he intended to file an 

corded ar d , d g dls P ute to arbi tration. This was re- 
tain books and d "as made to the Commissioner to initial cer- 

receivedVronf the C a Urr ‘> nlS wh . Ich ’ the defendant No. 1, said, were 
received from the auoitors. It was held that— 


(a) If something is done by the party concerned which is in 

ie na urc of an application to the court , it necessarily 
comes in the category of a step in the proceedings. 

(b) The word proceedings 5 in Section 34 is of general 
application and applies not only to the suit. 

(c) Any intei locutory application in a suit would coine in 
the category of ‘proceedings 5 . 

(d) As the defendant No. 1 has taken a step in those pro¬ 
ceedings, the bar applies to him. 


under Sec^U^ • In order that a stay may be granted 

that thcapplfcant- COnditions which should be fulfilled, is 


(a) was, at the time when the proceedings were 
ed,and 


comraenc* 


(b) still remains, 


ready and willing to do all things 
conduct of the arbitration. 


necessary to 


the proper 
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Mere inaction piior to the commencement of the legal pro¬ 
moted mgs cannot bt construed as want of readiness and willingness 
tto go to arbitration at the commencement of the legal proceedings. 

(Subal Chandra Bhur v. Aid. Ibrahim , A.I.R. 1943 Cal. 484 : 47 Cal. 
AV. N. 570). In this case, the proceeding sought to be stayed was 
a partnership action, and the observation was made in repelling 
.a contenticn that there should be no stay as none of the partners 
thought fit to take advantage of the arbitration clause for a long 
time after the partnership came an end. Apparently, in this 
case, inaction did n t affect in any way die matter proposed to be 
referred to arbitration. 


Where a party to an arbitration agreement chooses to main¬ 
tain silence in the face of repeated requests by the other party to 
take steps for arbitration. the case is not one of ‘mere inaction. 
Failure to act, when a party is called upon to do so, is a positive 
gesture signifying unwillingness or want of readiness to go to arbi¬ 
tration, (Food Corporation of India v. A Us. Thakur Shipping Co 
A.I R. 1975 S. C. 469) and the silence end inaction may justify 
the inference that the party was n n ready and willing to go to 
arbitration. 


The readiness and willingness required by Sec. 34 lias to exist 
at the commencement of the legal proceedings nd has to c ntinue 
up to the date of the application lor stay. (Subal Chandra Bhw‘ v. 
Aid. Ibrahim , A.I.R. 1943 Cal. 484). The readiness and willingness 
must exist not only when an application for stay is made but also 
.at the commencement of tne legal proceedings. (Food Corpora - 
Mon of India v. Af/s. Thakur Shipping Co ., A.I.R. 1975 S.C. 469). 


Exercise of discretion of Court.— 7 lie dispute relating to 
dissolution of a firm on the ground that it is just-and equi able to 

• do so, should be decided by the Court, and the Court should exer¬ 
cise its discretion in not staying the suit in spite of the arbitration 

• clause.* (S.C. Padmanabhan v. S. Srimvasau , A.I.R. 1967 Mad. 201 : 
'.78 Mad. L.W. 681 ; Sailendra Nath Kumar v Chillar A1. Rum. I.L R. 
(1951) 2 Cal. 140 ; Ganesh Chandra Day v Kanial Kumar Agar wall a , 
.A.I.R. 1971 Cal. 317). 


Granting stay under Sec. 34 is, of course, discretionary as the 
Section indicates, but the occasion for the exercise ot discretion 
does not arise unless all the conditions stated to the Section are 
fulfiled. Therefore, where the trial court finds as a fact that the 
defendant was not ready and willing to go to arbitration when the 
suit was instituted and the finding is not perverse or arbitrary, one 
• of the requirements of the Section has not been fulfilled and 
Sec. 34 cannot be invoked. (Food Corporation of India v. Mjs. 1 ha* 
four? Shipping Co ., A.I.R. 1975 S. C. 469). 
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tion —n \ v! ect f ° f IegaI Proceedings on arbitra- 

No reference nor award shall be rendered 

DroceeH i ^ reason ° n b' °f the commencement of le°-al 
when Wal S n POn J 6 SUbjeCt ' matter of the reference, but 
mS 0 g f b?r. C f? dlng l UP ° n u the Wh0le of thesubject- 
the parties to k ave ^f en commence d between all 

is granted under section 34, be invalid. P rocee ^g- 

refereS” 1 ^- section the expression “parties to the- 

the Darth, , any Pers ° ns claimin g under any of. 

he parties a nd litigating under the same title. 


Comment 

eff P r-t SC f° P ! 3nd ° b, , ect of the section.—Section 35 relates to the? 

preceedin£s b wm e nV e | al pr ° ceed f in S s on a Pending reference. Such, 
proceedings will not affect the reference unless— 

(a) they relate to the whole of the referred matter ; and 

(b) all the parties to the reference are impleaded in the* 
proceedings. 

c ° nditions a F e fu lfilled, the legal proceedings wilB 

which ^ h r aUOn P roceedin S s on the expiry of the time within 

the refusal P pllcatlon to S ^Y t. hc proceedings may be made or on, 
tne refusal of such an application, 

sect l°p speaks of the subject-matter of a legal proceeding: 

If i* r u° U - r J an ^ t fie. subject of the reference before the arbitration, 
tinn r 1 t . Wo attracts the '.operation of this sec— 

♦ Ut W ^ Cr f V 16 ^pute between the parties which was the 
li»rri] C ’ niattei '°f t b e arbitration agreement, is not canvassed in the 
proceeding started in a Court by one of the parties to the- 

tnr ♦if* 11011 r ?f er p nce but only the alleged misconduct of the arbitra¬ 
te f 1S section is not attracted and consequently the proceedings 
Detore the arbitrator will not be invalid. ( Gurumurthy v. Narasimha s „ 

* * *1954 Orissa 234). The Court observed in this case thatL 

this section merely reproduces the principles laid down in the lead- 

(1912) 3 K°T£f. 167T'tTsI C ° rp0ration ’ 81 L ' J- K - B - 1°^ 
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This well-known case of Doletnati lays clown that where an 
action has been commenced upon a contract containing a provision 
for reference to an arbitrator of any dispute arising under the con¬ 
tract and is pending, no application to stay the action having been 
made or such application having been refused, an award made by 
the arbitrator under the provision for reference upon the subject- 
matter of the action, subsequent to the commencement thereof and 
without the consent of the plaintiff, is invalid and will not afford a 
defence to the actiun. In other words, it lays down that an arbi¬ 
trator has no authority to adjudicate upon a matter which has 
already been made the subject of an action unless the person bring¬ 
ing the action consents to the jurisdiction of the arbitrator. This 
proposition rests upon a sound principle and its validity cannot be 
challenged. It is, therefore, clear that when the same matter 
comes before two tribunals—a public tribunal appointed by the 
Government and a domestic forum chosen by the parties—and no 
order is made staying the proceedings before the one or the other, 
the public tribunal alone must decide that matter and cannot be 
hampered by any adjudication thereupon by the private tribunal. 
If the Court has refused to stay an action or if the defendant has 
abstained from asking it to do so, the Court has seisin of the dispute, 
and it is by its decision, and by its decision alone, that the rights 
of the parties are settled. It, therefore, follows that the private 
tribunal, if it has ever come into existence, is funtus officio unless 
the parties agree do novo that the dispute shall be tried by arbitra¬ 
tion, as in the case where they agree that tlie action itself shall be 
referred. There cannot be two tribunal^ each with the jurisdiction 
to insist on deciding the rights of the parties and to compel them 
to accept its decision. The essence of the rule enunciated in 
Doleman’s case is that the law does not permit the same question to 
be decided by a court of law as well as by the arbitrator, and it is 
■only when the dispute before the two tribunals is identical that a 
decision given by the arbitrator must be treated as ultra vires . In 
India the scope of this rule cannot be extended to this extent that 
when an action has been brought in respect of a contract contain¬ 
ing an arbitration clause and has not been stayed, then an award 
made by the arbitrator upon a dispute coming within that clause is 
• ultra vires irrespective of the fact that that dispute was or was not a 
matter in controversy in the action. The court of law and the arbit¬ 
rator can go on simultaneously if the dispute before them, though 
relating to the same contract, are entirely different. 

Sub-secticn (I) 

Scope.—Commencement of legal proceedings by itself does 
mot render any reference or award invalid. B it the reference or 
.award will be invalid if the following conditions are satisfied i —* 
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I. If the subject-matter of the reference and of the legal pro 
ceedings is the same ; 


2. If the parties to the reference are also the parties to the; 
legal proceedings ; 


3. If the notice of the legal proceedings has been given to- 
the arbitrator or umpire ; and 

4. If the stay of the proceedings has not been granted by the- 
Court under section 34. 


By reason only of the commencement of the legal pro¬ 
ceedings.— The mere fact of a suit being filed does not invalidate? 

i*n < 2 t J at i on P rocee dings. (Khilloo Ram v. Louis Dreyfus , 52 l.G. 
130 ; 13 S. L. R. 8). 

The views of the Sind Court have been accepted in preference? 

to the views of the Calcutta, Lahore, and Madras High Courts and* 

have enacted that the legal proceedings will not affect the reference? 
unless— 

(a) they relate to the whole of the referred matter ; 

( b) all the parties to the reference are impleaded in the pro¬ 
ceedings ; and 

( G ) a notice of the proceedings has been given to the arbitra¬ 
tors or umpire. 

The rule laid down in Doleman's case has been modified to this^ 
extent in section 35 of the Indian Arbitration Act. 

. . ( a ) Whole of the subject-matter of reference. —The- 

institution of a suit by one of the parties to a contract disputing the* 
jac um or validity of the contract containing a submission clause is 
no ar to the arbitrator s proceeding with the reference because the* 
matters referred to the arbitrators are not the same as those which 
are tue subject-matter of the acticfn. In such a case, there is no- 
encroachment by the arbitrators on the jurisdiction of the Court. 

( Donald v. Basant Ram , A I. R. 1928 Sind 91). 

(b) Notice given to arbitrator or umpire.—The authority 
delegated to an arbitrator cannot be revoked except by leave of the 
Court, and so long as it is not revoked, he has power to make an 
award and there would be no impropriety of conduct on his part 
in proceeding *ith the reference after the suit is filed, unless he has 
notice that there has been an application for leave to revoke the 
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authority conferred on him to some Court competent to grant such 
leave. (Dhanpat Mai v. Kishan Lai , 35 I. C. 536 ; 10 S. L. R. 1). 

A notice to one of tw » joint arbitrators is notice to both of 
them. (All India Groundnut Syndicate, in re, 47 Bom L. R- 420 ; A. I. 
R. 1945 Bom 497). After notice, the arbitrator will not be entit¬ 
led to proceed with the arbitration. 

Further proceedings in pending reference.—An applica¬ 
tion to the Court for extension of time for making the award is not 
a proceeding in a pending reference and cannot be included in the 
expression “further proceeding in” a pending reference within the 
meaning of this sub-section. To merely apply to the Court for exten¬ 
sion of time does not off end either against the letter or spirit of this 
section. (In re All-India Groundnut Syndicate, A. 1. R. 1945 Bom. 
497). 


Unless a stay of proceedings is granted. — If the applica¬ 
tion for stay is refused by the Court in exercise of its discretion un¬ 
der section 34, the remedy by arbitration ceases to be available. If 
the suit is stayed, the arbitrators are free to bring their proceedings 
to a termination and make an award in accordance with law.*(Srtrrt/ 
Chandra v. Raj Kumar , 69 I. C. 863 ; 35 C. L. J 432 ; A I. R. 1923 
Cal. 135 ; Jawahar Singh v. Fleming Shaw , A. I. R. 1937 Law. 85). 

36. Power of Court where arbitration agree¬ 
ment is ordered not to apply to a particular differ 
ence, to order that a provision making an award a 
condition precedent to an action shall not apply to 
such difference. —Where it is provided (whether m the 
arbitration agreement or otherwise) that an award under 
an arbitration agreement shall be a condition precedent 
to the bringing of action with respect to any matter to 
which the agreement applies, the Court, if it orders 
(whether under this Act or any other law) that the agree¬ 
ment shall cease to have effect as regards any particular 
difference., may further order that the said provision shall 
also cease to have effect as regards that difference. 

Comment 

Scope and object of the section.—An agreement may con¬ 
tain a clause tiiat no legal proceedings shall be taken on a certain 
matter unless the metier has first been made the subject-matter of an 
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award. Therefore Section 36 empowers the Court to overrule this 
provision when the award is set aside or otherwise becomes void! 
The object of the section is according to Russell, to meet the doubt 
which existed prior to this Act as to whether the Court could grant 

TYiHf r K FC le [ m C3Se whe , re the Parties have agreed that no action 
shall be brought or proceedings taken until the arbitrator has ra de 

his award. It was arguable that the parties by deferring the juris¬ 
diction of the Court until the event has happened, have deprived 

themselves of the right to invoke the powers of the Court until the 
event has happened. 


An agreement which purports to oust the jurisdiction of the 

Court is, on the ground of public policy, illegal and void but an 

agreement that no right of action shall arise unless and until an 

award has been made is valid and enforceable. In policies of 

Insurance, building agreements and grain and other commercial 

contracts, it is commonly stipulated that in case of any dispute 

arising thereunder, such dispute shall be referred to arbitration or 

that the obtaining of an award shall be a condition precedent to the 
right to sue. r 


The principle underlying Section 36 is the same as underlies 
exceptions 1 and 2 to section 28 of the Indian Contract Act. Section 
*,8 of the Contract Act applies to agreements which wholly or 
partially prohibit the parties from having recourse to a court of law. 
But where all that the parties agree to is that any dispute arising 
oetween them out of various contracts should be referred to arbi¬ 
tration as provided by certain rules and there is nothing in that 
agreement or in such rule which prohibits auy of the parties from 
taking proceedings thereafter in a Court of justice, the agreement is 
valid. (Gobinda v. Rameshwar , A. I. R, 1937 All. 650 ; 1937 A. L. /. 
823). 

In Heymans v. Darwins Ltd., (1942) A. C. 366 at P. 377, Lord 
Wright observed 2 


‘The contract, either instead of or along with a clause sub¬ 
mitting differences or disputes to arbitration, may provide that 
there is no right of action save upon the award of an arbitrator. 
The parties in such a case make arbitration followed by an award a 
condition of any legal right of recovery on the contract. This is a 
condition of the contract to which the court must give effect, unless 
the condition has been waived, i.6., unless the party seeking to set 
it up has somehow disentitled himself to do so.” 

It.follows that where a dispute is governed by such a condition 
an action in respect of that dispute cannot succeed, and no purpose 
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will be served by allowing it to continue. (Dennehy v. Bollanv 
(1938) 2 All E. R. 262 at p. 264). J 

Under section 36, it is first essential that the Court should 
order that the agreement shall cease to have effect as regards the 

particular dispute, and upon making such order if the agreement 
contains a provision that an award under an arbitration agreement 
shall be a condition precedent to the bringing of an action in 
respect of any matter to which tlie agreement applies, may further 
order that the provision making an award a condition precedent to 
the bringing of an action shall also cease to have elTect as regards 
that dispute. (Russel 13th Ed., p. 455;. 

In the following cases, the Court may order that the arbitra¬ 
tion agreement shall cease to have effect as regards any pirticular 
dispute :— 

. L Under section 12 (2) (b), where the Court may under the 
circumstances mentioned in section 12, on the application of any 

party to the arbitration agreement, order that the arbitration 
agreement shall cease to have effect ; 

2. Where the award remitted under section 16(3) becomes 
void • 

3. Where an award has been set aside under section 30 ; 

.4- When the Court orders under section 33 that the arbitra¬ 
tion is of no effect. 

t 

37* Limitation.— (1) All the provisions of the 
Indian Limitation Act, 1908, shall apply to arbitrations 
as they apply to proceedings in Court. 

(2) Notwithstanding any term in an arbitration 
agreement to the effect that no cause of action shall 
accrue in respect of any matter required by the agree¬ 
ment to be referred until an award is made under the 
agreement, a cause of action shall, for the purpose of 
limitation, be deemed to have accrued in respect of any 
such matter at the time when it would have accrued but 
•lor that term in the agreement. 

(3) For the purposes of this section and of the In 

^lian Limitation Act, 1908, an arbitration shall ba deemed 

15 
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to be commenced when one party to the arbitration* 
agreement serves on the other parties thereto a notice- 
requiring the appointment of an arbitrator, or where the-' 
arbitration agreement provides that the reference shalB 
be to a person named or designated in the agreement,, 
requiring that the difference be submitted to the person, 
so named or designated. 

(4) Where the terms of an agreement to refer future- 
differences to arbitration provide that any claims to 
which the agreement applies shall be barred unless> 
notice to appoint an arbitrator is given or an arbitrator? 
is appointed or some other step to commence 
arbitration proceedings is taken within a time fixed by 
the agreement and a difference arises to which the? 
agreement applies, the Court, if it is of opinion that in 
the circumstances of the case undue hardship would 
otherwise be caused, and notwithstanding that the time 
so fixed has expired, may, on such terms, if any, as the. 
justice of the case may require, extend the time foi" 
such period as it thinks proper. 

(5) Where the Court orders that an award be set: 
aside or orders, after the commencement of an arbitra¬ 
tion, that the arbitration agreement shall cease to have- 
effect with respect to the difference referred, the period, 
between the commencement of the arbitration and the: 
date of the order of the Court shall be excluded in com¬ 
puting the time prescribed by the Indian Limitation* 
Act, 1908, for the commencement of the proceedings- 
(including arbitration) with respect to the difference: 
referred. 


Comment 

Scope of the section. —Section 37 makes provision as to- 
limitation in arbitration matters. This section does not apply to 
statutory arbitration (section 46). 

Subsection (1) 

Scope.— The Indian Limitation Act applies to arbitrations-. 
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Application to set aside award is not proceeding before the arbitra¬ 
tor within the meaning of section 37 (1). ( Chandanmal v. Madanbai 

(1953> 1 M. L J. 182, A. I. R. 1953 Mad. 561). In this case, the 
Madras High Court observed : 

“The question is what is the precise meaning of the word 
“arbitration” in this section ? The contention of the appellant is that 
arbitration proceedings mentioned in this section include not only 
proceedings before the arbitrators but also applications taken out 
tor filing the awards in Court or for setting them aside. He 
contends that they are also arbitration proceedings and that by 
virtue of section 37 (1) the provisions of the Limitation Act 
including section 5, will apply. In the context, the word “arbitra¬ 
tion” should be limited to proceedings before the arbitrators, and 
an application to set aside an award being a proceeding in a Court 
cannot be held to be an arbitration proceeding.” 

Sub section ( 2 ) 

Arbitration agreement often contains a clause that no cause 
of action shall accrue until an award is made. This sub-section 
lays down that inspite of such a clause, the period of limitation 
v ill run from the date when the cause of action arises in respect 
of the matter. The parties have either to refer their dispute to 
arbitration or prefer their claim in a court within the period of 
limitation prescribed for the claim and calculated from the d.jte on 
which the original cause of action accrued. {Penu Kovda ha.ha- 
krtshna v. Balasubratnani , A. I. R. 1949 Mad. 559). 

Sub-section (3) 

The arbitration bye-laws of the Madras Yarn Merchants* 
Association were incorporated in the arbitration clause providing 
for settlement of disputes between its members. A bye-law provided 

for invocation of arbitration by an application accompanied by a 

plaint and documents, etc., along with a fee of Rs. 25. 

Is was held that the arbitration must be deemed to have com¬ 
menced within the meaning of section 37 (3) on that date which 
constitutes the material date for limitation. If the .claim for 
damages for breach of contracts within 3 years from the date of 
such commencement, the claim is not barred by limitation. (A I R 

1949 Mad. 559). v 

. ** ls apparent from the plain reading of the language of 
section 37 (3) that the arbitration does not commence unless a 
notice is served by one party on the other requiring him either to 
appoint an arbitrator or, where an arbitrator has already been 
agreed upon, calling upon him to submit the difference to him 
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The language of the statute leaves no room for doubt that such a 
notice should be served by one party on the other. Where one 
party makes an ex-parte submission to the arbitrator and the arbi¬ 
trator issues notice to the other party, that is not the same thing 
as service of a notice by one party on the other party. If the 
named arbitrator sends a notice to one party, that is not a com¬ 
pliance with the provisions of section 37 (3). This sub-section 

contemplates that the notice should be served on one party by the 
other party and not by the arbitrator. ( Daya Shanker v. Sheo Ram f 
1956 A. L. J. 40). 


Sub-section ( 4 ) 

Interpretation.—Section 16 (6) of the English Arbitration 
Act, 1934 which is practically the same as Section 27 of the English 
Arbitration Act of 1950, is in pari materia with section 37 (4) of 
die Indian Arbitration Act. Therefore, the interpretation placed 
by English Courts upon Section 16 (6) and Section 27 of the res¬ 
pective Acts has great persuasive value. ( Sterling General Insurance 
So. Ltd. v. Planters Airways Private Ltd., A. I. R. 1975 S. C. 415). 

Scope.—If the arbitration agreement provides that within a 
time given in the agreement the matters in dispute or in difference 
should be referred to arbitration and if no such reference is made 
within that stipulated period, the claim will be barred. But this 
ub-section has empowered the Court to give relief, in a fit case to 
extend the time for such period as it thinks proper on such terms, if 
any, as the justice of case may require. 


“Undue hardship”.—In F . E . Hookway & Co. Ltd . v. H. JV. 
Hooper & Co., [19501 2 All E. R. 842 : 84 Lloyd’s Rep. 335, the 
buyers made an application for extension of time under Sec. 16 (6) 
of the English Act of 1934. Denning, L. J., observed that— 


(a) The extent of delay is a relevant circumstance to be 
considered. 

(b) If the delay is not on account of the fault of the beyer, it 
would, no doubt, be an undue hardship on him to hold 
the clause against him, but, if the delay is his own 
fault, the hardship may not be undue as it may be a 
hardship which it is due and proper that he should 
bear. 


(c) Another relevant circumstance is whether there is evi¬ 
dence of any loss on any sub-contracts and claim sub" 
buyers or any complaints by them, and, if there is 
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evidence of such loss or claims, then the Court would 
take a lenient view of the delay and hold that notwith¬ 
standing it, there is undue hardship on the buyer. 


In Stanhope Steamship Co. Ltd . v. British Phosphate Commis¬ 
sioners, [1956] 2 Lloyd’s Rep. 325, Singleton, J., said that‘undue’ 
means something which is not merited by the conduct of the claim¬ 
ant. It the result of claimant’s being perhaps a day late is so 
oppressive, so burdensome, as to be altogether out ot proportion 
to the fault, there is undue hardship. Both the amount at stake and 
the reasons tor the delay are material considerations. In Steamship 
Co. of 1912 v. Anglo-American Grain Co., [i958] 2 Lloyd’s Rep. 341, 
Lord Parker, C.J. said that there must be very special circumstances 
for extending the time. Of course, if a valid claim is barred, there 
is hardship, but that is not what is provided for by the clause, and, 
before the Court can extend the time, it must be satisfied that the 
hardship amounts, in a particular case, to undue hardship. 


In Liberian Shipping v. A. King & Sons , [1967] 1 All E.R. 934. 
a vessel was left on a voyage charter party in Gentrocon form con¬ 
taining an arbitration clause under which any claim had to be 
made in writing and the claimant’s arbitrator had to be appointed 
within 3 months of final discharge. A fire occurred on board the 
vessel during loading. Both the owners and the charterers had claims 
against each other. The time limit was to expire on June 2d, 196(5. 
I he parties were negotiating and, after considerable correspon¬ 
dence, a meeting between both parties was arranged for June 27, 
19b6, with a view to settlement. The meeting did not result in a 
settlement. The charterers first realised that time had expired when 
the owners sought an extension of it by consent nine days after the 
expiry. The charterers, had not contributed to the delay on the part 
o the owners in relation to the arbitration clause. The charterers 
id not consent to the time being extended. The owners applied under 
cction 27 of the (English) Arbitration Act, 1650, for an extension 
ot time on the ground that “undue hardship” would otherwise be 
caused to them. Their claim amounted to about £ 33,000. The 
Master granted an extention of time, but, on appeal, the Judge 

tha 156 ^ ^ urt * ier a PP ea E the Court, by a majority, said 


(a) If the time were not extended, undue hardship would be 
caused to the owners since they would be deprived of 
what might be a valid claim for £ 33.000 by a delay of 
only a few days due to excusable inadvertence. 

(b) The charterers would not, in any way, be prejudiced by 

time being extended. 
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(c) So the Court would exercise the discretion conferred by 

Section 27 of the Arbitration Act, 1950 and would extend 
the time. 


In the course of his judgment, Lord Denning, M. R., observed 
that- 


(i) In the past, the courts had been inclined to emphasize the 

word “undue” and to say that, if a man does not read 
the contract and is a day or two late, it is a “hardship” 
but it is not an “undue hardship” because it is his own 
fault ; but the interpretation is narrow. These time limit 
clauses use to operate most unjustly on claimants, for 
they find their claim barred by some oversight and it is 
to avoid that injustice the Legislature intervened so as to 
enable the courts to extend the time whenever, “in the 
circumstances of the case, undue hardship would other¬ 
wise be caused”. 

(ii) The word “undue”, in the context, simply means exces¬ 
sive hardship greater than the circumstances warrant 
and, even if a claimant has been at fault himself, it is an 
undue hardship on him if the consequences are out of 

proportion to his fault. 

(iii) Even if a claimant makes a mistake which is execusable 
and, is, in consequence, a few days out of time, then, if 
there is no prejudice to the other side, it would be alto¬ 
gether too harsh to deprive him of all chance for ever of 
coming and making his claim and that is all the more so, 
if the mistake is contributed or shared by the other 
side. 

(iv) This is a matter for the Judge’s discretion. However, the 
courts will interfere with a Judge’s discretion if satisfied 
that the discretion was wrongly exercised. In any case, 
the Judge dees not exercise an unfettered discretion. 
The Courts should reverse the trend of the authorities to 
give the words “undue hardship” a narrow meaning and 
should give the words their ordinary meaning, as Parlia¬ 
ment intended. 

(v) It would be “undue hardship” on the owners to hold 
them barred by the clause. 


In the same case, Salmon, L. J., said that-^ 

(i) The arbitration clause put it out of the power of the Court 
to grant any relief to a claimant who had allowed a few 
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days to run beyond the period specified in the clause even 
although the delay could have caused no conceivable 
harm to the other side. It would be hard and unjust if a 
man with a perfectly good claim for thousands of pounds 
worth of damage for breach of contract inadvertently 
allowed a dav or two to go by, he was deprived of the 
right to be compensated for the*loss which he had suffer¬ 
ed, even though the other party had not been in an' wav 
affected by the delay and might perhaps have been guilty 
of a deliberate breach of contract, and it was to reme ly 
this hardship and injustice that trie legislature inter¬ 
vened to alter the law. 

\ji) This enactment is a beneficent reform liberalising the 
law in an admittedly narrow sector of the commercial 
field. It is said that, when people have spent their live; 
in chains and the shackles are eventually struck olf, they 
cannot believe that their chains are no longer there. They 
still feel bound by the shackles to which they have 
so long been accustoned. 

He then summed up his conclusion as follows : — 

"“In considering this question, the Court mm t take all the 
relevant circumstances of the case into account— 

(a) the degree of blameworthiness of the claimants in fail¬ 
ing to appoint an arbitrator within the time ; 

(b) the amount at stake ; 

(c) the length of the delay ; 

(d) whether the claimants have been misled ; 

(e) whether through seme circumstances beyond their con¬ 
trol, it was impossible for them to appoint an arbitrator 
in time. 

In the last two circumstances, normally the power would be 
exercised ; but those are not the only circumstances and they are 
necessary circumstances for the exercise of the power to extend 
'time. The circumstances to be taken into account are not cata¬ 
logued, but one very important circumstance is whether there is 
an y possibility of the other side having been prejudiced by the 
delay. Of course, if there is such a possibility, it might be said 
-hat it is no undue hardship on the owners to refuse an extension 
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of time beeause, if the hardship is lifted from their shoulders,. 

some hardship will fall on tiie shoulders of the charterers and, 
alter all, the delay is the owner’s fault.” 


e Courts have to take a liberal view of the meaning of the 
wor s undue hardship’ . “Undue” must mean something which 
is not merited by the conduct of the claimant, or is very much 
^proportionate to it. (Sterling General Insurance Co. Ltd . v. Plan - 
tors Airways Private Ltd., A I.R. 1975 S.C. 415). The facts of 
ns case are that the appellant Company was doing business in 
general insurance and the respondent carried on business as a 
common carrier of goods. A transit policy of insurance was taken 
y t le respondent from the appellant against risk of loss or damage 
o any goods during transit. The goods which stood insured under 
ie pohcv, were loaded by the respondent in the truck for trans- 

{; o 0 V a V°" fr T CaIcutta t0 ^ ssarn * On the way, on the night of 

J.o.U’71, there was a robbery and neither the truck nor the driver 

nor the goods could be traced. On 1.7.1971 and 21 . 9 . 71 , the res¬ 
pondent lodged the claim for loss with the appellant on the basis 
that the loss was covered by the policy. The appellant received 
a copy of the investigation report by the police on 12.5.72 which 
vvas to the effect that the alleged episode of robbery was false. On 

™ !?.’ ^ )e . a .PP c ! lan f intimated the respondent, by letter dated 
b.2./3, disclaiming its liability under the policy as regards the- 
oss of the goods. On receipt of the letter, the respondent wrote 
to the appellant on 30.3.73 asking for the grounds on which the 
appellant disclaimed its liability. After two months, the appel¬ 
lant sent a letter on 30.5.73, stating that it had nothing to add to 
what had been stated in its letter dated 16.2.73. Thereafter, the 
respondent took the advice of solicitors and counsel. On 17.8.73, 
the respondent filed the application before the High Court under 
oection 37 (4) of^ the Arbitration Act for extension of time for 
referring this dispute to arbitration. In the application, the res¬ 
pondent stated the reasons for the delay in filing the application 
in court after receiving the letter dated 30 5.73. The High Court 
passed the order extending the time to refer the dispute to arbitra¬ 
tion. It was held by the Supreme Court that— 

1. The respondent was having dealings with the appellant. 
in the business of insurance from 1958 onwards and, in 
no instance, was the claim, made by the respondent, 
rejected by the appellant. The conduct of the respon¬ 
dent in enquiring of the appellant the grounds on which. 
the claim was rejected, was quite reasonable. It was 
only after the grounds of rejection were known that the- 
respondent could have decided whether to resort to arbi- 
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tration or not. If the grounds of rejection would come 
within the clause of exclusion of liability under the 
policy, it would serve no purpose to incur the expense 
and hardship involved in resorting to arbitration. The 
appellant did not give the reason for disclaiming liabi¬ 
lity even in its letter dated on 30.5.73. There was no 
lack of promptness on the part of the respondent in wait¬ 
ing for the reply to its letter dated 50.3.73. 

2. In the facts and circumstances of thisi case, the High 
Court exercised its discretion properly in extending the 
time. The conduct of the respondent was reasonable. It 
took all steps it could when it knew about the alleged 
robbery to inform the police and the appellant. The 
fact that the police reported that the case was false, does 
not necessarily mean that the respondent tried to practise 
any fraud upon the appellant. Hie respondent had filed 
a suit against the owner of the truck in question in July, 
1972 for recovery of the amount of loss. The respon¬ 
dent also paid the claims arising out of the loss of goods 
which were transported through the truck. 

All these go to show the bona fides and reasonableness of the 
conduct of the respondent. 

3. Both the amount at stake and the reasons for delay are 
material in considering the question of undue hardship. 

4. Any material prejudice would not be caused to the appel¬ 
lant by extending the time. 

5. There would be undue hardship if time is not extended 
as the consequences of non extension would, in any event, 
be excessive and out of proportion to the fault of the res* 
pondent, if any, in not being prompt. 

6. It cannot be said that the mere fact that a claim would 
be barred, would be undue hardship, but, considering 
the amount involved and the reasons for the delay, it . 
would be undue hardship to the respondent if time is 
not extended. 

7. It is necessary that further time should be given to the 
appellant to nominate an arbitrator. Therefore, the time 
is extended by one month from the date of this judgment.^ 
to enable the appellant to nominate its aibitrator. 
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Sub-sectoin ( 5 ) 

T There is an analogy between this section and section 14 of the 
Indian Limitation Act. Section 14 of the Limitation Act makes 

time of proceeding bona fide in Court 
without jurisdiction. But undoubtedly the time taken up in the 

a , r ^ T trat ! on proceedings can be excluded, not under section 14 of 

• rn ^ ta ^° n ^ ct * but under section 3/ (5) of the Arbitration Act, 
and in order to exclude time taken up in arbitration proceedings, 
the test laid down in section 37 (5) must be applied and satisfied 
(Rurshottamdas v. Impex , A. I. R. 1954 Bom. 309). The very fact 
that section 37 (5) has peen enacted clearly shows that the whole 
. period referred to in section 14 of the Limitation* Act is not to be 
excluded but the limited period indicated in section 37 (5) of the 
Arbitration Act. So in view of the provisions of section 37 (5), 
section 14 of the Limitation Act cannot be made applicable to arbi- 
- tration proceedings. 

This sub-section applies not only to suits but also to applica¬ 
tions. In computing the period of limitation for bringing the legal 
representatives under Order 22, rule 4, G. P. C., the period between 
the commencement of the arbitration and the date of the order of 
the Court superseding the order of reference, should be excluded 
under this sub-section. (A lilwa Ram v. Totaram , A. I. R. 1947 
Sind 113). „ ' 

The language of this sub-section shows that a certain period 
is to be excluded in the event of an award being set aside. The 
later end of this period is the date of the order of the court setting 
aside the award. The earlier end is described as the date of the 
oommcncemcnt of the arbitration. Under sub-section (3), the arbitration 
does not commence unless a notice is served by one party on the 
other party. Where the notice is served by the arbitrator and 
not by one party on the other, there is no commencement of 
arbitration or, to put it otherwise the period which can possibly be 
excluded under this sub-section does not in fact commence to run 
and the result is that the party cannot claim the benefit of section 
37 and no period can be excluded under Sec. 37. (Daya Shanker v. 
Sheo Ram. 1956 A. L. J. 40). 

38. Disputes as to arbitrator’s remuneration 
> or costs. —(1) If in any C2se an arbitrator or umpire 
refuses to deliver his award except on payment of the 
fees demanded by him., the Court may, on an application 
. in this behalf, order that the arbitrator or umpire shall 
-deliver the award to the applicant on payment into 
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’Court by the applicant of the fees demanded, and shall 
after such inquiry, if any, as it thinks fit, further order 
that out of the money so paid into Court there shall 
be paid to the arbitrator or umpire by way of fees such 
sum as the Court may consider reasonable and that the 
^balance of the money, if any, shall be refunded to the 
■applicant. 

(2) An application under sub-section (1) maybe 
made by any party to the reference unless the fees 
.demanded have been fixed by written agreement between 
.him and the arbitrator or umpire, and the arbitrator or 
•umpire shall be entitled to appear and be heard on any 
.such application. 

‘(3) The Court may make such orders as it thinks 
tat respecting the costs of an arbitration where any 
'question arises respecting such costs and the award 
(Contains no sufficient provision concerning them. 


Comment 

Scope o'i the section.—Section 38 deals with disputes as to 
rihe arbitrator’s fees and costs. The Court may require tae arbitra¬ 
tor tv) deliver up ihe award on the deposit into Court ot tne amount 
he claims and may then investigate the claim and giant to the arbi¬ 
trator such sum as fees as it thinks reasonable. 


Sub-scction (2) 

Scope I—In the absence of evidence to show that fees charged 
'by arbitrators or umpires are extortionate or uni air and unreasonble, 
the Court will not interfere with such charges. If in arbitration 
proceedings a party has had to pay excessive tees to tiie arbitrator in 
order to get his award, an action will lie at the instance of the party 
against the arbitrator to recover back the excess which has been 
improperly charged. (Llandrindod Wells Water C. v. Ha.oksley , 67 
j. P. 439). Under this sub-section, the Court is given power to nx 
the fees of the arbitrator and he is bound by the order of the Court. 
(Govinda v. Pohumal , A. I. R. 1945 Sind 71). 

Whether section 14 (2) or section 38 of the Arbitration Act 
/applies to a case, a party to an arbitration cannot have the award 
'filed unless he pays off the balance of the fees due to the arbitrators. 
CThe Act daesmot provide that if any of the parties does not pay 
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his share of the fees of the arbitrators, the Court has power to- 
compel him to do so by means of an interim order at the instance 
°t another party who has paid his share and wants to have the* 
award filed.. The Act provides two remedies and two remedies* 
only. One is that the party who wishes the award to be filed can 
have his wish fulfilled by paying the cost himself. The recovery 
ot the costs from the remaining parties must form the subject- 
matter of the separate proceedings or may perhaps be adjusted at 
the time of passing the final decree. The other remedy is that if 

it is found that the arbitration is being brought to nothing by the 

recalcitrance of one of the parties who is refusing to pay his share 
o the fees of the arbitrators, the person aggrieved may well make' 

/c f! a gronnd for one application for superseding the reference, 
(o/ztv Krishna v. Sunil Kumar , A. L R. 1949 Cal. 189). 


If the arbitrator has not taken precaution of fixing his fee in- 
advance by a written agreement, a party is always entitled to 
compel the arbitrator to file the award in the Court and to accept 
the remuneration fixed by the Court if his charges are exorbitant. 


Sub-section (2) 

Scope :—No application under sub-section (1) is maintain¬ 
able where there is a written agreement between the parties and the- 
arbitrator as ragards his remuneration. Sub-section (1) applies 
where there is an implied promise to pay full but the amount is not 
fixed by written agreement. In such *a case the arbitrator or 
umpire is entitled to appear before the Court and to be heard. If 
there is a written agreement, the party must pay the fee agreed 
upon, even though the fees agreed upon to be paid is excessive. But 
if there is no such agreement and the party thinks that the fee 
demanded by the arbitrator is excessive, he may apply under sub¬ 
section (1) and the Court orders the arbitrator to file the award in 
Court but before such order can be passed the applicant will have 
to deposit the entire amount of fees demanded. When the fees has- 
been deposited and the award filed, the Court will pay such an 
amount to the arbitrator as it, having regard to the time and labour 
involved and any special or technical knowledge brought to bear 
upon the matter, considers reasonable. The balance, if any, will 
be refunded to the applicant. 


Subsection (3) 

Arbitration costs. —The fees of the arbitrator as being part 
of the costs of arbitration cannot be excluded from the provisions 
of this sub-section. The Court has power to award the arbitrator’s 
fees as part of the costs of the arbitration under this sub-section- 
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The words of this sub-section are very wide and they allow the 
•Court to make such order as it thinks fit respecting the costs of 
arbitration if any question arises respecting such costs. ( Takhit 
.Ram v. Kishan Chand , A. I. R. 1940 Sind 190). The term “costs of 
arbitration” is wide and general, and there is (no justification for 
limiting it) to such costs as might be represented by travelling 
expenses and the summoning of witnesses. The Court has, there¬ 
fore, jurisdiction to award remuneration to the arbitrator for their 
services. ( Girdhari Lai v. Surendra Nath, A. I. R. 1934 Nag. 199). 

Revision. —An order awarding a sum of money as fees to an 
arbitrator in arbitration proceedings arising out of reference made 
through Court is a case decided within the meaning of section 115 
of the Code of Civil Procedure, and a revision lies to the High 
Court against such order, though the High Court will not interfere 
unless it involves any question of any irregularity in jurisdiction, 
e.g., where the amount awarded is ivery excessive. ( Takhit Ram v. 
Ktshan Chand , I. L. R. (1940) Kar. 34 ; A. I. R. 1940 Sind. 190). 



CHAPTER VI 

Appeals 

39- Appealable orders. —(1) An appeal shall Tie 
from the following orders passed under this Act (and! 
from no others) to the Court authorised by law to heap 
appeals from original decrees of the Court passing the 
order :— 

An Order— 

(1) superseding an arbitration ; 

(ii) on an award stated in the form of a special 

case ; 

(iii) modifying or correcting an award ; 

(iv) filing or refusing to file an arbitration agree¬ 
ment ; 

(v) staying or refusing to stay legal proceedings 
•where there is an arbitration agreement ; 

(vi) setting aside or refusing to set aside an award n 

Provided that the provisions of this section shall 
:not apply to any order passed by a Small Cause Court. 

(2) No second appeal shall lie from an order passed 
:in appeal under this section, but nothing in this section* 
shall affect or take away any • right to appeal to ther 
Supreme Court. 


Comment 

Scope of the section. —Section 39 deals with appeal. No»* 
appeal lies unless it is given by law. ( Ripley v. Nahapiet, 5 Bur. 
L. T. 155 ; 17 I. C. 9c2). The Arbitration Act applies to Revenue- 
Courts and as the U.P. Tenancy Act makes no special provision for 
appeal against decrees or orders passed as a result of a reference to 
arbitration, such appeals must be governed by the Arbitration Act 
and not by Sections 263 to 272 of the U. P. Act. Section 39 of the* 
Arbitration Act will govern such appeals. (Ram Khelawan v. tasanti 
1949 R. D. 89). 
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Sub-section (1) 

Scope. —Section 39 allows appeals against orders passed 
under the express provisions of the Act itself and not against any 
order passed upon the application of the rules of the Code of Civil 
Procedure. The phrase “and from no others 5 ’ in Section 39 refers 
to orders passed under the Act, i. e., under the express provisions of 
the A ct. It has no reference to appeals which the Code of Civil 
Procedure provides from orders passed under the provisions of that 
Act. Section 39, therefore, does not take away the right of appeal 
which is given by the Civil Procedure Code when an application 
for restoration of an application made under the Arbitration Act is 
dismissed for default. In other words, an appeal lies when an ap¬ 
plication for icstoration made under the provisions of the Arbitra¬ 
tion Act is dismissed for default, though an appeal is not provided 
under the Arbitration Act itself. (Sri Kristen v. Radha Kishen, 1950 - 
A. L. J. 799). 

From the following orders, no appeal lies :— 

1. An order giving leave to revoke the authority of an ap¬ 
pointed arbitrator as it is notan order superseding the arbitration. 

(Bhaiya Lai v. Sawai , A. I. R. 1944 Nag. 152) ; 

2. An order that the arbitration agreement should cease tc • 
have effect with respect to the difference referred. (Panna Lai v. 
Lachmi Chand , 56 C. W. N. *6) ; 

3. An order remitting an award for reconsideration. (Santax 
v. Gobind , A. 1. R. 1933 Lad. 530) ; 

4. An order refusing to remit the award. (Anand v. Jogish. 
A. I. R. 1914 Cal. 497) ; 

5. An order passed under section 33 rejecting an application > 
(A. I. R. 1943 Lah. 295 but see A. 1. R. 1950 All. 427). 

From the following orders, an appeal lies :— 

1. An order refusing to set aside an award on the ground * 
that the application for filing objection to the validity of the award - 
is out of time. (Holu Ram v. Governor-Genet al > I. L. R. (1946) Kar. 
459 ; A. I. R. 1947 Sind 145). 

Valuation of subject-matter of dispute. —Where the ques- - 
tion for decision by the trial court as well as by the High Court is 
whether the award should or should not be a rule of the Court, the 
value of the entire property dealt with by the award and not the- 
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value of anv share in the total assets is the criterion for Judging the 

valuation of the suit and for appeal. ( Jagannath Prasad v Hatari 
Lai, I. L. R. (1952) 1 All. 8 /« ; A. I. R. 1953 All. 509). 


r u F A° r v U - m °- f a PP ea1 -—Under section 89 read with section 2 (c) 
of the Arbitration Act, an appeal against an order of the Subordin¬ 
ate Judge, First Glass, directing an arbitration agreement to be filed, 
lies to the High Court and not to the District Judge. (Narain Das 
V. Cooperative Society, 54 P. L. R. 475 ; A. I. R. 1953 Punj. 49). 


. , , A PP ea ‘s contemplated by section 39(1) are the appeals from 
inferior to superior court and not intra Court appeals, i. e„ appeals 
within the same Cour:. ( Banuari v. Board of Trustee A. I. R. 1949 

P- 1^5 ; A. I. R 1953 Mad. 395). Therefore no appeal lies to 
a Divisional Bench from the order of a Single Judge of a High 
Court. 


. Clause (»') Superseding an arbitration.—Appeal is allowed 

in all cases of supercession of arbitration agreement An order 
superseding an arbitration on the ground that there is no valid 
reference to arbitration, is not an order under this Act as it does 
not fall under section 19, 25 or 30 and hence no appeal lies from 
sucn order. {Devi Das v Mitha Shah, A. I. R. 19*3 Pesh. 8 • 205 

)■?; 319). Order passed under section 33 is not appealable. 
(Abdul Karim v. Mam Ram, A. I. R. 1954 Pat. 6). 

Where a party in an application to the Court prays that steps 
may be taken under section 14 (2) for having the award filed in 
Court and the Court after going into the matter holds that there 

A^ I "r 3 1949 P^t 3 39 .$* ap P ealable - U^gdish v. Sunday, 

An order refusing to file an award, as distinct from an order 
refusing to file an arbitration agreement, is not among the appeal- 
a 1 ? or , crs# Hence no appeal lies from an order refusing to file an 

A 1 R ImTC S?" S ' C ’ i<>n H (W - (N “ ray “" 

Clause (it) Award stated in the form of a special case.—■ 
Ihe parties to a suit agree to refer their dispute relating to the 
properties in suit to the arbitration of two persons and a Chamber 
Judge s order was obtained. The two arbitrators differed on a 
question of law arising in the arbitration. The two arbitrators 
each expressed his opinion on the question and referred it for 
opinion to the High Court in the form of a special case under rule 
11, Schedule II o 1 C. P. C. and section 10 of the Arbitration Act. 

It was decided by a Chamber Judge. It was held that no appeal 
Jay since the special case was in no sense an award. ( Purshottamdas 
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V. Ram Gofial. 8 I. 0. 171 • i n ♦ i 

sss 

or correcting an award, does not confer an unrestricted rthrof 
S,: the" e vvhoIe° r a^iTc b a e nno i r a b d e e caU^jf in Vuesti?^’ 

at^ssts-1 ‘^rsP-v? 

SWU'ii gg '■ 

Where the Court directs the office to make nece^arv *d; * 

ments in the award as agreed to by narties and * n i * a ^ Jus . t " 

taken to the amendments made by the office the orde^ 1 ^‘T ” 
the objection is not open to anLl k ’ • r fading 

v £ I- S; - r ^ on zzlfz iRFJF 

order modifying or correcting an award. C 3n 

Where a decree is passed in terms of an award but costs a r* 
refused the order in effect modifies the award of the arbitral and 
is appealable but there is no right of second appeal S L' v 
Sajjai Hussain, A. I. R. 1 v26 Oudh 370 ; y3 1. C. 272).' L 

ment C/ Th*. (l ’ w) ~ Filin g or refusing to file an arbitration agree¬ 
ment.—Ihe provisions of toe clause are general , n d , ^ 

Where an application for reference to arbitration is mad*, 
ia a pending case and the Court, finding one of the defendant 
unwiling to have the case sent to arbitrators reie-r«j rh*» r tS 

delendliiTfr 6 plainti ‘ r ’ s f readin <=^ to dischargi the umvOffit 
aelendant from the array of parties, no appeal lies from such an 

•Where an £=t £**“ 

afbftrators^ward" “£“^5°oUr^ th « 

Tm^^ j h TX %T^r iet 1 

16 



242 


the arbitration act 


[S. 3£ 


In a suit for determination of standard rent of premises refer*- 
red to arbitrator, a decree of Court in terms of award has the effect 
of an order filing the award and is appealable. (Reis,a Chand v. K* 
C. Kapoor , A. I. R. 1954 Ajmer 9). An order of the Court filing an 
arbitration agreement is appealable and if by the time the appeal 
is instituted, nothing practical has been done by the arbitrator and 
no award has been given, the right to appeal 1 is not affected by 
what happens subsequently. (Shiv Ram v. Ram Rakha , A. I. R. 
1951 Pepsu 45 ; 6 D. L. R. (Pepsu) 13). 

Clause (v ) —Staying or refusing to stay legal proceedings.— 

This clause relates to an order passed under section 34 of the 
Arbitration Act and is complete in itself ond is not affected by rules 
as to appeal laid down in the Civil Procedure Code. ( Punjab 
Mamari Chamber v. Ram Mai , 122 I. C. 850 ; A. I. R. 1931 Lah. 
644). Under this clause an appeal lies from an order granting or 
refusing stay cf a suit where there is an arbitration agreement. 

Stay of legal proceedings will be ordered only when the Court 
finds that there was an arbitration agreement. Refusal to stay 
legal proceedings may be both in the presence of an arbitration 
agreement if the Court finds that it was not preferable to stay the 
legal proceedings and refer the matter to the arbitration or if the- 
Court finds that there was no arbitration agreement between the 
parties. The provision that the order staying or refusing to stay 
legal proceedings is appealable where there is an arbitration agree¬ 
ment, can therefore simply mean that such an order in case where 
there was no arbitration agreement, will not be appealable. If it. 
was otherwise, the latter part of clause (iv), section 3y (1) would be 
redundant. ( Yuvraj Aw agarh Shri Digvijay Pal Si?igh v. Mohd . Umar , 
1956 A. L. J. 150). 

Clause (vi )— Setting aside or refusing to set aside an 
award. —Where an order directing an award to be filed and a 
decree in accordance with the award were not separately passed but. 
the court disposed of the whole case by a single order, it was held 
that the appeal was in substance an appeal from an order directing 
the award to be filed, and as such competent. P&nde v. 

Sarwan Pande , 23 A. L. J. 440 ; 88 1 C. 376 ; A. I. R. 1925 All. 404). 

An order refusing to set aside an award on the ground that the 
application for filing objections was out of time is appealable. 

( Hoi or am v. Governor•General-in-Council, A. I. R. 1947 Sind 145). 

Where an application under section 14 (2) is dismissed by the 
Court on the ground that the award alleged to have been made was « 
not true and that there was no arbitration as alleged, the order is an 
order setting aside the award, as one refusing to act on the a war 
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t\ Sir ,h ' .nd hence »„ 

,. s^„, n. sts, Mi; 0 of ,i,e **■ 

i».o X“c“ “ tT.*££°SZ^SL ’ ‘'71°' ,h ' »»»'<' 

and the appellant’s annhVa*; e a PP* lcaUon of the respondent 

filed a second application" aUeg ing^thaT^resD ''*ri ^ appellant 
deemed to have had notice of ,h, ‘ • r f P°ndent should be 

respondents not having taken steps awa ] rd and the 

should automatically f„ll ow j n P ter[n f of Th p'"" 

dismissed the application Th#* n ard. The Court 

p indent raised the plea that the anDeal t!' appeilcd and the res- 

hold that the provisions of section 3^1? ^ as . , . ncoin P c «nt. It was 
1956 Mad. 9 ; (1956) 1 M. L. J. 293) ^ dld DJt apply> ( A IR. 

the trial court dita^wfng o^biectionf^ a PP ea l from the order of 
award, must ordinarily be confined * he valldit V of the 

taken in that court and to noother The V ° DS *. aS haVe been 
rent if the appeal is preferred from the P °u TS mi S ht be d^e- 

powe, A «o :?,1 PP |c C?,i0n file *" -“»'■< I»| no 

It should concern itself with the f ol 1 o' wing' thrc^q u es t ions^- 

1. Whether there has been a reference ; 

2. Whether there has been an award ; 

30 has 3 heeTproved an y/W^ d r aS ' S ™ cntio ? ed in sections 16 and 

i» sas», 

forth fn^on ‘^'"an^'lvhere^tt'order ° f « rni « d « 

grounds not provided therein the i° rernltta ^ ** fnd ' ]! * on 

held to be invalid. Since there U n 1 ™ ust accordingly be 
because none is provided for by the statute^ft * ag Hnst that urJer 
aggrieved party to plead irregularity of the V" c ° rn P5 tcm fur the 
against the order of the Court unhnlHi Vu C rernittal ln an appeal 
v. Yegyaytn Ayyar , A. I. R?T95Tffi: n fii) c award - 

Sub-seclion (2) 
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1951 Simla 188). There is a clear distinction between an appeal 
from an order as mentioned in section 39 and an appeal against a 
decree as mentioned in section 17 of the Act. Where the first Court 
found that the award was not invalid and pronounced judgment in 
terms of the award and on appeal the award was held invalid, it 
was held that no second appeal would lie against such an appellate 
order. (Sheo Charan v. Sanichoo , A. I. R. 1948 Pat. 207). 

Revision.—There is nothing in section 39 or 41 to deprive 
the High Court of its revisional jurisdiction conferred on it by 
section 115 of the Code of Civil Procedure. Where a Court acts 
in contravention of a statutory principle, it acts with material 
irregularity in the exercise of its jurisdiction or powers! under sec* 
tion 34 and interference in revision will be justified. {Charan Das 
v. Guy Saran , 1945 A. L. J. 77 : A. I. R. 1945 All. 146 : Achisan 
v. Babar Ali , A. I. R. 1945 Cal. 156 : Bengal Theatres v. Guy ChaYan> 
A. 1 R. 1937 Lah. 206). 

It is within the competence of the High Court to entertain a 
petition in revision against the order dismissing an application for 
filing an award and passing a decree thereon. {Shamji Mol v. 
Sejton , A. I. R. 1954 Punjab 190). 

Objection to the validity of award not taken before the 
Appellate Court cannot be raised in revision under section 115, 
C. P. C. {Hari Shankar v. Am^aoti, A. I. R. 1944 Tah. 280). 


CHAPTER VII 


Miscellaneous 

40. Small Cause Court not to have jurisdiction 
over arbitration save arbitrations in suit before it.— 

A Small Cause Court shall have no jurisdiction over any 
arbitration proceedings or over any application arising 
thereout save on application made under section 21. 

Comment 

Scope of the section. —Section 40 has the effect of providing 
that the Small Cause Courts shall not deal with arbitrations other 
than arbitrations in suits before them. 

Where a suit is brought on the Small Cause side, the trial 
court has no jurisdiction to give a decree on the basis of an award. 
(Keshri Mai v. Ganash Das , A. 1. R. 1951 Ajmer 59). But where a 
suit is pending before a Small Cause Court the Small Cause Court 
is the authority to whom application for stay under section 34 o I 
the Arbitration Act has to be made, and such authority may pass 
an order staying the suit. 

A Small Cause Court has jurisdiction to entertain a suit to 
enforce an award. (Nanhe Lai v. Singhai, A. I. R. 1944 Nag. 24). 

41. Procedure and powers of Court. —Subject 
to the provisions of this Act and of rules made there¬ 
under,— 

(a) the provisions of the Code of Civil Procedure, 
1908, shall apply to all proceedings before the Court and 
to all appeals under this Act, and 

(b) the Court shall have, for the purpose of, and in 
relation to, arbitration proceedings, the same power of 
making orders in respect of any of the matters set out in 
the Second Schedule as it has for the purpose of, and in 
relation to, any proceedings before the Court : 

Provided that nothing in clause (b) shall be taken 
to prejudice any power which may be vested in an arbi- 
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making orders with respect to any 


Comment 

powers as^the^Courtf 0 **^ 11 Section 41 confers generally the same 

with the ScLSr af ,H J ° y UDder the Civil Procedure Code and 
arbitrations Thil ^ Cer . ta,n s P ec,ai Powers in relation to 

»pphc Zn \ 0 ZTdsz S's, "..rrr s T t" iu “ t ,o ao 

sTc 1 7 $ 

to the h 10n must be strictl y construed, do not apply 

the Arb^FrAM atl0 V° file r an a 8 re ement in court under section 20 of 

AIR 1947 °Sin°h7 ) Ch l and v - Governor-General-in-Council. 

provisions of A l * W * ° f ^ words “subject to the 

restricted t ) attr - Ct i ln tbls j ectIon » the scope of this section is 
SS f P g 1 P rocedural roles of the C. P. C. to pro- 
secUon the r?, f Court under the Arbitration Act. Under ?his 

although an a i - lt C - dn ma, ' e an orc| er for interim injunction, 
this section arbitration proceeding is not actually pending under 
- ection read with the fourth item in the Second Schedule. 

_J U n b i eCt to .. the Provisions of this Act.—The Civil Pro- 

tion Art a PP ,,e , s ° n, y subject to the provisions of the Arbitra- 
tion Act which include section 23 (2) and 32. 

. ^ a ^ se Scope.—The Court has jurisdiction to appoint a 
. lver !i n arbitration proceedings as soon as an application under 
section 40 of the Act is made, even though notice of the application 

las not been given to the parties concerned. (Nagar Chand v. 
Surendra Nath, A. I. R. 1946 Pat. 70). 


Under Sec. 41, the. Court has power to make order for 
interim protection even in a case where there is no application 
under Sec. 20 or where proceedings under Chapter III have not 

Clause (b) indicates that, in view of the matter, even 
^ 1 on ^ ssun ? e< ^» which cannot be held, that the application under 
ec. 41) is misconceived in this case, under Sec. 41 the Court has 
right to pass orders if the facts and circumstances of the case so 

justify. (Maheswari & Co. Private Ltd. v. Corporation of Calcutta. 
A. I. R. 1975 Cal. 165). 


42. Service of notice by party or arbitrator.— 

Any notice required by this Act to be served otherwise 
than through the Court by a party to an arbitration 
agreement or by an arbitrator or umpire shall be served 
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in the manner provided in the arbitration agreement, or 
if there is no such provision, either — 

(a) by delivering it to the person on whom it is to 
be served, or 

(b) by sending it by post in a letter addressed to 
that person at his usual or last known place of abode or 
business in India and registered under Chapter VI of the 

Indian Post Office Act, 1898. 

Comment ^ 

Scope of the section.—Section 42 of the Arbitration Act 
makes provision for the service of notices under the Arbitration 
Act between parties or between arbitrator .and parties. It makes 
provision for service of notices without the intervention of a Court. 
Where notice is to be served through the intervention ot the Court, 
the procedure laid down in Order V of the Code ot Civil Proce¬ 
dure has to be followed. Where there is a procedure of se*\ ing 
notices given in the arbitration agreement, that procedure has to 
be followed. 

43. Power of Court to issue processes for 
appearance before arbitrator. — (1) The court shall 
issue the same processes to the parties and witnesses 
whom the arbitrator or umpire desires to examine as the 
Court may issue in suits tried before it. 

(2) Persons failing to attend in accordance, with 
such process, or making any other default, or refusing to 
give their evidence, or guilty of any contempt to the 
arbitrator or umpire during the investigation of the 
reference, shall be subject to the like disadxantages. 
penalties and punishments by order of the Court on the 
representation of the arbitrator or umpire as they would 
incur for the like offences in suits tried before the 

Court. 

(3) In this section the expression “processes 
includes summonses and commissions for the examina¬ 
tion of witnesses and summonses to produce documents. 
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to enforce the production^ evident 1 to ass . lst the arbitrator 
punish default or contemm d u em P‘? wer,n g the Court to 
committed before the Court P thC arbltrators as if it were 

in this sub-section^efeJtTthe ^^ r ® fusIng to give their evidence” 

evidence when placed on oath a nH i * pe F so " who refuses to give 
put to him, and not to a racp nd ,S rec I u,red to answer questions 

any evidence in the case (Jnim* a P ers °n elects not to produce 
'J. 259). Uman v. Naraw, 8 A. L. J. 929 : 11 1- 


whom the dbptite^hl^ h° eS n0t r a PP ear before the arbitrators to 

arbitrator makes an at/"? r ' ferred for arbitration and the 

Si ” Sh V - 1935 i ITsse S& d AT 8 C 52 r kUr 

High CourtP 61 ' °f Court to make rules.—The 

to-£ 1 y make rules consistent with this Act as 


(a) tl.e filing of awards and all proceedings conse- 
quenl thereon or incidental thereto ; 

(b) the filing and hearing of special cases and all 

proceedings consequent thereon or incidental 
thereto ; 


(c) the staying of any suit or proceedings in contra¬ 

vention of an arbitration agreement ; 

(d) the^forms to be used for the purposes of this 


(e) generally, all proceedings in Court under this 
Act. 


. ,,. 45 ; ^ernment to be bound.— The provisions 
ot this Act shall be binding on the Government. 
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Comment 

Scctl0 * 1 45 g ives a statutory recognition to Government’s civil 
lability to be bound by the arbitration agreement and award to 
tbe same extent as an ordinary individual. 

46. Application of act to statutory arbitrations. 

— 1 he provisions of this Act, except sub-section (1) of 

section 6 and sections 7, 12, 36 and 3/, shall apply to 

every arbitration under any other enactment for the time 
being in force, as if the arbitration were pursuant to an 
arbitiation agreement and as it that other enactment were 
an arbitration agreement, except in so far as this Act is 
inconsistent with that other enactment or with any rules 
made thereunder. 


Comment 

T S 6 7 5. ctl °? ^ applies with certain exceptions to the provisions of 
ie Indian Arbitration Act to statutory arbitrations. 

. Thc words “for the time being in force” refer to law actually 

in torce when the Arbitration Act was passed. (East India Film v. 

I • K. Mukerjee, A. I. R. 1954 Cal. 41). 

Statutory arbitration. —Statutory arbitrations are not arbi- 

auons by virtue of arbitration agreement between the parties- 

ut oy virtue of some provisions in the statutes. The following 

re t ie names ot some of the Acts where provision for arbitration 
nas been made : 


1. The Land Acquisition Act, 1894. (Sections 11, 12, 18, 26) , 

2. The Religious Endowment Act, 1863 (Sections 16 and 

l7 ) ; 



The Indian Trusts Act, 1882 (Section 43) ; 

The Presidency Towns Insolvency Act, 1907 (Section 


5. The Indian Electricity Act, 1910 (Section 52) ; 

6. The Provincial Insolvency Act, 1920 (Section 52) ; 

7. The Trade Disputes Act, 1929 (Sections 3 to 14) ; 

OT , ® • The Indian Railways Act, 1690 (Sections 46, 46A, 46B ‘ 

ana 4o), etc. 
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47. 


thp r,™ • ^ Ct to *PP l y to a H arbitrations. —Subject to 
othrJS ?Visions of section 46, and save in so far as is 

the nm P 10vic * e d by any law for the time being in force, 
„ visions of this Act shall apply to all arbitrators 
and to all proceedings thereunder : 

„H^ P r ided • t ! iat an ar bitration award otherwise 

j K 6 r P a ^’ ' Vlt b the consent of all the parties interest- 

V- e a ^ en f lnto . consideration as a compromise or 

• 1, ™ ent °f a suit by any Court before which the suit 
is pending. 


Comment 


and ^ C j 10n 47 appIies ' subject to section 46, to all arbitrations 

Arhifro** ers an award obtained otherwise unenforceable. The 

that Arf 10n ^ C - does not apply to arbitration made before 

it (Mm .? arn ^ force. It only applies to an award made under 
it. (Manp v. Mehta , A. I. R. 1943 Bom. 463). 


fr» oA 1 . P rov 4 f°- — Pritnafacie section 47 governs reference 

itration by parties in a pending suit without reference to or 

• W e °f # th e Court. The Act does not provide for arbitration 

f S / , U ^ ltS exce Pt through Court. According to the proviso 

,. c lon .'» an award on the footing of an arbitration in a 

SU lr ma y onl y form the basis of a decree by consent. 

{Karnayav. Venkaiachellam , A. I. R. 1953 Mad. 834 : (1953) 1 M. 

? ' ' , v* T he P rov iso does not render the award valid nor does 
ma e it enforceable as an award properio vigors . The proviso 

e \A/i C reco £ n ition of the award for a limited purpose by con- 
sen Where such consent is withheld, it cannot be recognised even 

fiQrn lmi T u PUrp0Se ‘ (Jugal Das v. Parshottam, A. I. R. 1953 Gal. 

i .' n case °f private partition in a pending suit where the 
r . ^* er from each other and no consenc of parties is 

aval able, the only course left for a Court is to ignore the arbitra- 
uon and to de:ide the case on its merits. (A. I. R. 1953 Mad. 


Under the proviso to section 47, it is not open to the Court 
to record any arbitration award under Order 23, rule 3, Civil Proce- 
ure ode as an adjustment or compromise of a pending suit if 

? 7 ?d e< l tl0n made to so recording it by any party to the suit. 
(Raghunandan v. Sukhlal , A. I. R. 1952 Pat. 258 ; 30 Pat. 985). 

So there is no legal bar to the dispute which is the subject- 
matter of the pending suit being referred to arbitration without 
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intervention of the Court- The award made [in pursuance of such 
-an arbitration may, with the consent of the parties interested, be 
a en into consideration as a compromise or adjustment of a suit 
cinder sert,on 47 by any Court before which the suit is pending. 
\Lakshmt Naratn v. Ram Babu , A. I. R. 1953 All. 9). 


^ It is not clear from the proviso when the consent is to be 

-obtained. There are two views expressed on this point by different 
xiigh Courts. 


One view is that the proviso does not rule out the award to 
which the consent was given before it comes up for decision in the 
ourt. 1 he Court ’will record the compromise straight awav if 
ere is a consent of all the parties at the time of its consideration, 
a party, however, disputes his consent, the Court is required to 

make an enquiry ab .ut it with its undisputed jurisdiction for the 
purposes of satislying itself whether the suit has been adjusted by 
an y avv ful agreement or compromise. The Court, while recording 
a compromise, is not enlorcing the award, it is only treating that 
awar as a compromise or adjustment of the suit within the inean- 

in /' ° r “ cr rL1 ^ e 3* C. P. C. ( Ab.iul Rahaman Sahib v. Muhatnm - 
f S'ddiq, A I. R, 1953 Mad. 781 (F. B , : I. L. R. (1953; Mad. 

M v. Mangilal , A. I. R. PJ61 Pat. 374 ; Salima Bibi 
V. Md. Ibrahim; Saheb, A. I. R. 1962 A P 123 : (1961) 2 Andh. W. 
f- y ° : Na ~ ir Mohammed, v. Kastur Chand Gomaji & Co., A. 1 R 1 y51 

Shamanna v. D. Gangappa, A. I. R. 1971 My s. 112: 
ny/UJ 2. Mys. L. J. 478). 


The other contrary view is that such an award cannot be 
taken into consideration even under Order 23, rule 3 unless a joint 
consent of all the parties interested is forthcoming before the Court 
in which the suit is pending. {Jugal Das Damodar Modi & Co. v. 
tjursotlam Umedbhai & Co., A. I. R. 1953 Cal. 6'tO : 99 Cal. L. J. 181 - 
Meauddm v. Abdul Rajiquo. A. I. R. 1 952 Pat. 67 ; Phool Narain v! 
Madan Gopal, A. I. R. 1955 Raj. 162 : I. L. R. (1955) 5 Raj. 580). 

An award obtained without the intervention of Court in 
respect of matters which are the subject-matter of a proceeding 
pending in a C ourt of law can only be given effect to as an adjust- 

’ n e e n- U -?i CT ° rder 21 ’ rule 2 or under ° rder 23 > rule 3 of the Code 
. u • “° cedure if all the parties interested give their consent to 
'this being done and not otherwise. ( Lala Moradhwaj v. Lai a Uhudar 
.Das, 1955 A. L. J. 96 (F. B.)). 

P filed a suit for dissolution of partneship and for rendition 
of accounts against D. During the pendency of the suit the parties 
entered into an agreement by virtue of which they appointed an 
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rs. 4 &j 

disputes that°had S arisen"^/ 0 81ve , an aw . ard in respect of the 
accordingly referred to f’f * een tbe parties. The matter was 
The plaintiff thereafter 1 ar '! Krar ° r wh° pronounced the award, 
be passed Vn t™ of the f l °- the P ra X ia S that a decree 

objected to by the defendant/ g,Ven ^ arbltrator ' This was 

the Court ca/taLT/l/r ^ vj the . above section requires that before- 
tor, all the nartiec consideration an award given by an arbitra- 
given effect to As reste ln rnust consent to the award being 

a dispute with respect to ^ 1 ° f * he ? bove P rovisi °n of law, where. 

and the parties refer _"^ tler ls pendin S in a Court of law 

an award in resn^^t tK said matter to an arbitrator who gives * 

it is not onen rfth % ereof wlthout the intervention of the Court,. 

unless all^the n tbc 9 0urt to accord recognition to the said award 

Therefore thJ** rt p S ln . terested therein give their consent to it. 
re, the application is liable to be dismissed. 

claiminp-^fn)If^ n . partles \° a compromise or an award or persons- 

award or comr/™ 3 - partles ’ the title each party prior to the 
cd under th* promise cannot be set up to c.efeat a title acquir- 
anv valiH ^ corn P r omise or award. If a person binds himself by 

his contrary 0 tk* s ! J PP orted b V consideration, he cannot resile from-. 

nroDerrv u 1S \ S a so *. rue an adjustment of rival claims to 

through th * Cr tb< ^ ad J us tment is by way of compromise or* 

mean that e * nter ^ en tion of arbitrator. This does not, however, 

is beintr W “ en this notice of the title of a person whose possession . 

nrior ? enc * uiled ]n # to as between person claiming under him, titles 

aw , . compromise must be ignored as non-existent, and if the- 

n s treated on the same footing as a decree of a Court, the? 

. Icn ls /* ot different since it is well recognised that a decree does 

_ . r ? ate . bu t only recognises a pre-existing title and gives reliefs- 

a ii n^ S1S * ( Kaur Man Sin S h v - Lal Dharam Murat , A. I. R. 1955- 
ah. 2ol). 


Second appeal. —No second appeal lies from an order record- - 
mg an award as compromise, but the appeal can be treitedas- 

(Nihal Singh v. Ashtawaker , A. I. R. 1930 Lah. 860 ; 12?' 

1937 A L J Ut l 133) Prasad v - Thakur , A. I. R. 1938 All. 46 

48. Saving for pending references. —The pro¬ 
visions of this Act shall not apply to any reference pend- 
ing at the commencement of this Act to which the law in* 
force immediately before the commencement of this Act. 
shall, notwithstanding any special repeal effected by this^ 
Act, continue to apply. 
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, Scope of the section. -The Arbitration Act, 1940 came into 
_° rCC on 1st July, 1940 and the references made before this date are 

A I W R 194^ Bor")" 5 ° f tWS ACt {AppaU ° MUIS V ' Dab " Bhai > 

this enactmpnf 8 *T* references pending at the commencement of 

law b ' BOV '™' d W 

into o!ti A 1 * a , gr fa u, ent ° f refer , ence to arbitration was entered 

tration Ac 1440 ’ '■ *' 6 V 24/2 rTOnths befo >e the Arbi- 

tors did not int0 - force ,, OI ‘ July, 1940 but the arbtra- 

' d,d h, 01 , ,ake an > ac ‘ion till 1 st December, 1940 when thev 

SS21" f *» ** <»*.* .l.c ab™? 

must ? e i M , th d °/ lheir acceptance of tiie appointment it 

ks;:; 

•SX*Tt *-■«“- ** ” 

49. Repeals and Amendments. -(1) The enact¬ 
ments specified in the Third Schedule are hereby repealed 
to the extent mentioned in the fourth column thereof. 

(2) The enactment specified in the Fourth Schedule 

are hereby amended to the extent and in the manner 
mentioned in the fourth column thereof. 


THE FIRST SCHEDULE 
(See Section 3) 

Implied Conditions of Arbitration Agreements 

1 Unless otherwise expressly provided, the refer- 
ence shall be to a sole arbitrator. 

2. If the reference is to an even number of arbi- 

trators, the arbitrators shall appoint an umpire not later 

than one month from the latest date of their respective 
appointments. 


Comment 

Scope of the paragraph.-The Arbitration Act does not 
,ay that w.ien the reference is to an even number of arbitrators. 
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the failure to appoint an umpire vitiates the award. The intention 
of this paragraph is that the umpire whose function it is to decide 
on a difference between the arbitrators should normally be appoint¬ 
ed before any difference arises between them. Whatever may be 
the result in a case of disagreement between the arbitrators, where 
no disagreement arises between the arbitrators and there is no 
need for an umpire, to regard the omission to appoint him as fatal* 
to the validity of all the proceedings would only result in general 
inconvenience without promoting any object considered essential by 
the statute. The statute in such a case can be complied with by 
the arbitrators appointing an umpire just before delivering their 
award. But such a compliance is purposeless. When the objector 
cannot point to any prejudice because of the omission to appoint, 
an umpire, the omission does not vitiate the award. (Tikatam v. 
Hans Raj., A. I. R. Iy54 Nag. 241). But in the Allahabad case 
Jwala Prasad v. Amar Nath , A. I. R. 1951 All. 4/4, the Court- 
observed : 

“It is clear that the arbitrators, where there is a reference to 
an even number of arbitrators, are under a statutory obligation to 
appoint an umpire not <ater than one month from the latest date of 
their respective appointments. It strikes us that the aroitrators 
have no option in the matter of the appointment of an umpire. 
The provisions of this paragraph are of a mandatory character and 
it is clearly the duty of the arbitrators to appoint an umpire. 
This, of course, is on the footing that there is no express provision 
to the contrary in the agreement. We may also refer to paragraph 
l of Schedule I. The point is that it is open to the parties by their 
agreement to waive this condition about the appointment of an 
umpire. This being our view, it is clear that, in the circumstances 
of this particular case, the award made is not valid.” 

According to section 3 of the Arbitration Act, an arbitration 
agreement shall be deemed to include the provisions set out in the 
First Schedule in so lar as they are applicable ,to the reference 
unless a different intention is expressed in the agreement. Where 
there is a clear provision in the agreement of reference to arbitra¬ 
tion that the arbitrators will be entitled to appoint an umpire only 
if they happen to disagree, it means that the power to appoint an 
umpire is contingent on their disagreement and cannot be exercised 
before they have agreed to disagree. This provision in the agree¬ 
ment must be held to contain an intention different from what has 
been expressed in paragraph 2 of the First Schedule, and hence its 
provisions cannot be attracted to the particular reference. (Sukhlal 
v. Man chan d , 21:* I. G. 16^ : A. I. R. Iy45 JLah. 34). In fact the 
rules laid down in the First Schedule come into application only 
wheie a efficient intention does nut exist. When the arbitration 
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agreement clearly shows that the intention *of the party is that two 
of the arbitrators out of the three will be perfectly within their 
rights to make award, it cannot be said that they have no jurisdic¬ 
tion to make the award for failure to appoint an umpire (Ismail 
v. Hans Raj , A. I. R. 1955 Raj. 153). ' V 

Umpire.—The ordinary meaning of the word “umpire” is 
a person who is to decide upon disagreement. (Louis Dreyfus v 
He man Das , A. I. R. 1940 Sind 37). 

There is a technical meaning which is often applied to this 
word. It is used to denote a person (often > appointed by the 
arbitrators themselves) who is to settle any differences that may 
arise between the arbitrators. ( Gulab Singh v. Dhuni Chand, 46 P.R, 


^ committee of an association may constitute an umpire 
(Hna Lai v. Joakitn , A. I. R. 1927 Gal. 647 : 103 I. G. 648 ; 55 Cal’ 
160). The word “umpire” cannot mean “umpire or any higher 

u P on w hich the parties may agree” (ibid, A. I. R. 


The word “umpire” is a term of art and has a special mean 
ing in the law relating to arbitration. (Chauth Mai v. Ram Chandra 
I. L. R. 19J5 Nag. 100 ; A. I. R. 1955 Nag. 12o). 


| 1 a % 1 _ m ] • • The appointment of an 

umpire by the arbitrators is a judicial act. Tiiev must, therefore 

an il exercise the power together. [1867) L. K. 2 Q B. 3 i7 at P 
ot3/ J I hey owe a duty to the parties to select a fit ana propor per¬ 
son as umpire and must not, therefore, lease the selection to chance 
out as between several persons whom they both consider fit and 
proper person to discharge the duty of umpire, they may select by 
lot whom they will appoint. (Halsbury, Vol. I, page 457. See also 
Young v. Miller, 3 B & G 407 and Harris v. Mitchell, 2 Vern 485i 
but where the arbitntors, after tossing up for the choice, aban¬ 
doned the choice made and, afterwards one of them, by consent 
ot the other, appointed the umpire, it was held that the appoint¬ 
ment.was grod. (In re Vennikum, 10 L. J. Q. B. 128). But an 
umpire may be appointed by lot if the parties to the reference 
assent to such a mode of election. ( Taylor v. Backhouse, 2 L. M. & 


, An appointment of an umpire by lot consented by the attor¬ 
ney s clerk but n> t by the attorneys themselves or their client is 
bad, although the parties in ignorance of the mode of appointment 
have attended the aruiuai* r (In re Hodscn, 7 D. P. C. 569 
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The signing of the appointment of an umpire is not a judicial 
act and, therefore, need not be done by the arbitrators at the same 
- time or together. (In re Hopper, 8B&S. 100). 

“Appoint” means concur in appointing. The Court has 
no jurisdiction to appoint somebody as umpire if the arbitrators 
differ, where the deed of reference to arbitration filed by the 
parties makes no provision for this contingency but expressly states 
that the Court should then decide the matter. ( Ramsani v. Nur 
Ahmadi. 189 I. C. 466 ; A. I. R. 1940 Lah. 276). 

In case of appointment of an umpire, approval of the parties 
is not necessary. ^ ( Oliver v. Collings , 11 East, 367). But appoint¬ 
ment of an umpire is not effectual unless he accepts the office. 
(Rin gland v. Lowndes , (1863) 15 C. B. N. S. 173). 

Powers and Duties of Umpire.—The powers and duties of 
an umpire when he is called upon to act, are in general the same 
as that of the arbitrator. - 

The umpire must hear evidence of the parties and their 
witnesses if the application is made to him to do so by either party, 
.notwithstanding that the same evidence has already been adduced 
before the arbitrators. The umpire is not justified, in face of an 
objection by either party, in taking part of the evidence from 
the notes of the arbitrators, unless there are special provisions in 
die submission permitting him to do so. ( Russell . 

The umpire must be strictly impartial and, like an arbitrator, 
must not hear one party in the absence of the other. (Russell). 

Any undisclosed personal interest will disqualify an umpire 
and, even where the umpire himself is not open to any suggestion 
of impropriety, the discovery of impropriety on the part of one of 
the arbitrators may be enough to cause the*Court to set aside the 
award of the umpire if there is any reason to fear that the decision 
of the umpire may have been influenced by the arbitrator who was 
proved to have acted improperly. ( Ressell ). 

In order to save the delay and expense of two investigations 
of evidence, it is often arranged that the umpire shall sit with tne 
arbitrators and hear the evidence once for all. If without any 
i-pecial arrangement the umpire sits with the arbitrators and hears 
the evidence, that is no ground of objection to tae award but the 
umpire ought not, in such a case, to interefere with the arbitrators 
when they discuss the case. (Russell). 

3. The arbitrators shall make their award within 
four months after entering on the reference or after 
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having been called upon to act by notice in writing from 
any party to the arbitration agreement or within such 
extended time as the Court may allow. 

Co mmen t 

The law as So time for the making of an award incorporated 
l) the Indian Arbitration Act is almost the same as was contained 
in section 15 of the British Statute of 1851. 

If there is an express term for the making of the award in the - 
arbitration agreement under the Act, that term prevails. 

In the absence of such a term clause 3 of the First Schedule 
becomes a term of the agreement in accordance with section 3 ot the 
Act. (M/s. Bokaro & Ramgur Ltd. v. Dr. Par sun Kumar Banerjee , 
A.I.R. 1963 Pat 150. (F.B.) at p. 156 : I.L R. 46 Pat. 1259 : 1968 
b.L.J.R, 240). 

A party or the parties can itself or themselves, without inter¬ 
vention of the Court, call upon the arbitrator, by notice in writing 
tu make an award (vide Clause 3 of the First Schedule). But the 
remedy given by Section 10 (1) is an alternative to that provided 
by Chapter II, which means that Chapter 11 also applies to a case 
in which a difference arises after the agreement has been entered 
into. It cannot be disputed that the Act governs— 

(a) an arbitration agreement preceding a difference and al o 

(b) an arbitration agreement following a difference, 

and, if Chapter II does not exclusively deal with a difference pre¬ 
ceding an agreement, it cannot be said that Sec. 20 (1) exclusively 
deals with a difference arising after an agreement. (Mangal Pra¬ 
sad v. Lachhman Prasad , A. 1. R. 1964 All. 108 (F. B.) : 1963 
A. L. J. 693). 

Paragraph 3 of the First Schedule refers to the point of time 
at which the arbitrators have already been appointed. The practi¬ 
cal meaning of “reference to arbitration ’ is the appointment of 
arbitrators. Once the arbitrators are appointed, they are bound 
to enter on the reference or are liable to be called upon to act by 
notice in writing by any party to the arbitration within the mean¬ 
ing of Paragraph 3. (P. C. Aggarujal v. K. N. Khosla , A.I.R. 1975 

Delhi 54). If a reference is made through the Court, the power 
to extend the time for making the award is given to the Court 

17 
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axiuuaa iiUIX ALT £§ 

under Sec. 23. It is only when reference is made without the 
intervention of the Court that Paragraph 3 of th^ FJrcf j » 

become .pplicabk, „„d the time Eaking'thl‘Si, 

ed to be 4 months. Sec. 28 generally empowers the Court to P extend 

time for making of an award. But the law is settled that in a 

reference made without the intervention of the Court, it is open to 
the arbitration agreement itself—■ " 

(a) to fix a time within which an award should be made or 

(b) to contain provisions for extension of time. 

Where the parties have provided for the time and the extension 
thereof, resort to Sec. 28 would become unnecessary, (ibid.) 

It was held in the case of M/s. Bokaro and Ramgur T 
Prasun Kumar Banerjee , A.I.R. Iy68 Pat. 150 (F.B.) that— 

(a) The petitioner company was entitled to put a stop to the 

arbitration proceeding on the expiry of 4 months after 

the arbitrator entered on the reference because of the 

stipulation m the arbitration agreement imported under 

the Act, but it waived it and allowed the proceeding to 

proceed as though the stipulation did not exist. Thus, it 
waived its right. 

(b) For application of the principle of estoppel, waiver or 
noticed''— CC ' ‘ W ° P ° intS ° f Unction must be 

(i) First, taking part in the proceeding before the arbi¬ 

trator after the expiry of 4 months is not acquiescing 
m any illegal act or transaction. ® 

(ii) Secondly, it has not the effect of extending the time 
by consent of parties as such a consent in the form of 

no V . a by‘'cET“ ““ be 8iV “ °"' y “ “ d 

(c) If the Company takes a willing part in the deliberations 
before the arbitrator after the expiry of 4 months with- 

f°, U ‘ 3n l ?, bjeC . Uon ’ P fotest or the Uke, it is estopped 

™^ Ch r"f n ? ,n ? thC v V3lldity of the award °n ‘he 
?erbd d ° f haV1Dg bCen ™ ade afterthe expiry of the 

w«tt. UlTaa's. 15) i's H ci“"Ao “ 

m”S i 9 '. 8,1 '." *" < rnpomfen,, 1 ',“"2 and ,'hdr 

ther, by a reg.stered deed of agreement, referred their dispute 
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regarding the partition of two houses, to two arbitrators. Within 
10 days of the reference, the arbitrators gave notice to the parties 
and began to take evidence, that is, they entered on the reference. 
On July ^5, 194 * the mother died and tlie arbitrators di 1 not pr> 
cee i with the enquiry. On August 5i, 1950. that is, more than one 
year at ter the death of the mother, t! e appellant gave a notice to 
the arbitrat rs requesting them to proceed with the reference and 
give an award at an early date. On CKtaber 1, 1950, that is, -4 
months trom the elute ot the nrtice, the arbitrators made an 
award. It is not clear i r un the facts whether, within the period 
August hi and October 1, 195U, the rospjndents had taken part in 
t le proceedings be!ore the arbitrators. When the appellant wanted 
the first court to make tlie award a rule of the court, the 
respondents objected to it on several grou-.ds one of which was that 
the award was not given within the time fixed by law. 

1 he question before the Supreme Court was whether the 
award 1 ,\d been made on the expiry of the period of 4 months 
within ‘me meaning ot clause 3 of the First Schedule. The Supreme 
Court held that— 


1. A notice to act may be given before or after the arbitrators 
entered upon the leferem e. 

2. If notice to act is given befo e tney entered upon the 
reference, the 4 months would be computed from the 
date they entered upon the reference. 

3. It a party give^ notice to act within 4 months after the 
arbitrators entered upon the reference, the arbitrators 
can make an award within 1 months from the date of 
such notice. 

4. In that event, after the expiry of the said 4 months, the 
arbitrators become functus officio unless the period is 
extended by court under section 28. Such period may 
also be extended by the Court, though the award has 
been factually made. 

The point which fell for decision before the Supreme Court 
and was decided was that a notice to act given after the expiry of 4 
months from the date the arbitrators entered on the reference, 
cannot give a fresh starting point for computation of the period of 4 
months under clause 3 of the First Schedule. 

4. If the arbitrators have allowed their time to 
expire without making an award or have delivered to 
any party to the arbitration agreement or to the umpire 
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a notice in writing stating that they cannot agree, the 

umpire shall forthwith enter on the reference in lieu of 
the arbitrators. 


Comment 

Scope :—The umpire can enter upon the reference under 
Rule 4 of the First Scoedule when the arbitrators failed to make the 
award within the specified or extended time. Neither— 

(a) the fact that the umpire expressed his unwillingness to 

enter upon the reference without an order of the Court, 
nor 

(b) the fact that an application to extend the period for 
making the award by the arbitrators leng after the 
expiry of the period for making the award was made, 
has the effect of depriving him of his jurisdiction under 
Rule 4. (N. Chellappan v. Secretary , Kerala State EUclricity 
Board , A. I. R. 1975 S. C. 230). 

When the party participated in the proceedings before the 
umpire without any demur to his jurisdiction, the only inference 
from this conduct on the part of the party is that it has no objection 
to the order revoking the authority ot the arbitrators. Therefore, 
by acquiescence, the party is precluded from challenging the 
jurisdiction of the umpire as the sole arbitrator. (Hid). 

5. The umpire shall make his award within two 
months of the entering on the reference or within such 
extended time as the Court may allow. 

6. The parties to the reference and all persons 
claiming under them, shall, subject to the provisions of 
any law for the time being in force, submit to be examin¬ 
ed by the arbitrators or umpire on oath or affirmation 
in relation to the matters in difference and shall, subject 
as aforesaid, produce before the arbitrators or umpire all 
books, deeds, papers, accounts, writings and documents 
within their possession or power respectively, which 
may be required or called for, and do all other things 
which, during the proceedings on the reference, the 
arbitrators or umpire may require. 
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. ^* The award shall be final and binding on the 
parties and persons claiming under them respectively. 

8. The costs of the reference and award shall be 
dn the discretion of the arbitrators or umpire who may 
direct to, and by whom, and in what manner such costs 
or any part thereof shall be paid, and may tax or settle 
the amount of costs to be so paid, as between legal 
practitioner and client. 

THE SECOND SCHEDULE 
(See Section 41) 

Powers of Court 

1. The preservation, interim costody or sale of any 
'goods which are subject-matter of the reference. 

2 . Securing the amount in difference in the 
reference. 

3. I he detention, preservation or inspection of 
any pioperty or thing which is the subject of the refer¬ 
ence or as to which any question may arise therein and 
authorizing for any of the aforesaid purposes any person 
to enter upon or into land or building in the possession 
ot any party or the reference, or authorizing any samples 
to be taken, or any observation to be made, or experi¬ 
ment to be tried, which may be necessary or expedient 
to be tried, vvhich may be necessary or expedient for the 
purpose of obtaining full information or evidence. 

. Irderim injunctions or the appointment of a 
receiver. 

5. The appointment of a guardian for a minor or 

person of unsound mind for the purposes of arbitration 
proceedings. 
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THE THIRD SCHEDULE 

Enactments Repealed 

Repealed by S. 2 and Sch. I of the Repealing, and 
Amending Act, 1945 '6 of 1945j. 

1 HE FOURTH SCHEDULE 

Enactments Amended 

Repealed by b. 2, Sch. I cf the Repealing and Amending' 

Act. 1945 (6 of 1V45). 


A 

Agriculturalist Relief Act 
proceedings under 
Appeal (s) 

appealable orders 
award stated in the form 
of a special case 
forum of 

modifying or correcting 
an award 

superseding an arbitration 



statutory 

249 


supersession -of, by court 


154 

1 24, 

184 


under Agriculturist Relief 


239 

Act 

154 


without intervention of 


240 

Court 

46 

240 

Arbitration Act, 1940 


t\ A 1 

background of present 

1 

241 

distinction between codi- 



2*10 


valuation of subject matter 
^ « • 


of dispute 
Appellate Court 
powers of 
Arbitration 

act to apply to all 

appeals 

charity 

cost 

criminal matters 


effect of legal proceedings 
or f 


239 

243 

250 

238 

146 

236 

146 


220 


137 

225 


guardianship proceeding 145 
insolvency proceedings 143 

in suits 
limitation 
matrimonial proceedings 143 
ordinary agreement and 
agreement to refer 
through court 151 

partner, power 23 

probate proceedings 145 

quasi-criminal matters 154 

reference by agent 21 

reference by bankrupt 23 

reference by companies 17 

reference by lawyers 21 

by lunatic 21 

reference by trustees 20 


lying and consolidating 
Act 
extent 

interpretation of 
Arbitration Agreement 

application to file in court 


5 

15 

4 


126 

architects certificate and 32 

201 
131 
26 
16 
204 


bar to suits 
be filed in Court 
construction of 
definition of 
effect of 
enforcement of by death 
of party 56 

filing or refusing 241 

form of 24 

not discharge by death of 
party 55 

power to stay legal pro¬ 
ceedings where is 209 

provisions implied in 46 

reference and 44 

stamp duty on 26 

whether written, signed 18 
who may refer to 19 

Arbitrator (s) 

appointed by third paity 46 
appointment of 160 

as Judge 157 
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awa rd in form of special 
case 91 

commissioner and 32 

determination, validity of 
contract 88 

how (or bound to rules of 

evidence 79 

interim award 170 

mediator and 32 

misconduct of. ground of 

revocation 53 

named or not 27 

opinion of Court, whether 
binding upon 90 

pendente lite interest 93 

powers of 87 

powers and duties of, alter 
remission of award 110 

power of Court to appoint 

61, 68, 134 
power of court to remove, 74 
powers of Court to issue 
processes for appearance 
before . 247 

power to administer oath 

88, 89 

referee and 28 

reference to a single 64 

remuneration 23 i 

revocation of authority 

49, 50, 51 

sole 71 

specialcase 89 

steward of race, whether 
an 33 

three or more 71 

using personal knowledge 82 
valuer and 38 

when removed or revoked 84 
who may be appointed 47 

Architect’s Certificate 

arbitration agrement and 32 

Award 

at whose instance set aside 

180 

bar to suits 201 


becomes agreement 35 

clerical mistake or error 103 
construction of 36 

effect of 35, 204 

error of law apparent on 
face of 193 

finalitv of decree in accor- 
dance witli 120 

form of 36 

grounds for setting aside 178 
improperly procured 185 

indefinite, incapable of 
execution 109 

interest on 177 

judgment in terms of 118 

jurisdiction 295 

made out of time 174 

making of 164 

making of, conditional 91 

meaning of 34 

misconduct 181 

modify 99 

modifying or correcting an 


award 

241 

notice of fding of 

98 

pending reference, 

223 

perversity as a ground 

for setting aside 

193 

power to remit 

104 

revision 

237 

setting aside of, made out 

of time 

184 


setting aside or refusing to 
set aside 242 

stated in the form of a 


special case 
when becomes void 
to be signed and filed 

C 

Court 


240 

123 

95 


meaning of 


37 


D 


Death of Party 

arbitration agreement not 
to be discharged by 56 

bringing of legal repre¬ 
sentative on record 57 



INDEX 


Q 


enforcement of arbitration 
agreement on 56 

High Court 

power of, to make rules 248 

I 


Insolvency 

provisions in case of 58 

Interim Award 

powers of arbitrators to 

make 170 

Interpretation of Statute 6 

amendments ft 

debates and speeches 10 

delegation 13 

directions in manual 13 

general and special law 14 

legislative intention 13 

mandatory and directory 
provisions 13 

meaning of language 10 

penaltprovisions 13 

statement of objects and 
reasons 10 



Legal Proceedings 

effect of, on arbitration 220 
stay of, 213 

staying or refusing to stay 


Legal Representative 

meaning of 

person intermeddling wi. 

the estate of the decea¬ 
sed 

person representing the 
estate of the deceased 


242 

39 

i 

39 

39 



Marginal Notes ft 

Mediator 

and arbitrator 32 



Non-abstantate clause 11 

Non-joinder 

application of, and its 
effect 140 

Notice 

service of, by .party or 
arbitrator 246 

P 


Preamble 




Receiver 

if, adopts the contract 59 

Referee 

arbitrator and 28 

Reference 

arbitration agreement and 44 
by agent, 21 

by bankrupt 23 

by companies 19 

by lawyers 21 

by trustee 20 

defined 41 

to abritration 43 

to arbitration by some of 
parties 167 

under Religious Endow¬ 
ment Act 20 

unilateral 4 .* 


Revocation 


application for leave to 54 

apprehension of bias 53 

by mutual consent 52 

excess or refusal of juris¬ 
diction by the arbitra¬ 
tor 53 

frustration of contract as 
a ground for 50 

grounds for 51 

misconduct of arbitrator 53 

of authority 50 
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T 

Title ^ 




Umpire 

arbitrarors sittings with 73 
mode of appointment of 255 
meaning of 49 

powers and duties of 256 


power of court to appoint 

61 

power of court to remove 

74 

time for appointment of 73 
who has not entered upon 

85 



Valuer 

and arbitrator 
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